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Each of Separate Municipal Deposits 
Covered by Deposit Insurance 


On a subsequent page in this issue is published a decision 
of the United States District Court, Casady v. First State 
Bank of Cheyenne, Oklahoma, 24 Fed. Supp. 687, which 
should be of interest to cities, towns and other public corpora- 
tions in connection with depositing monies, representing dif- 
ferent funds or accounts, in a single bank. The decision 
should also be of interest to banks soliciting public funds for 
deposit, 

The decision holds that five different accounts, which were 
maintained by the town of Cheyenne in the First State Bank 
of Cheyenne, namely, Cheyenne Sinking Fund, City of 
Cheyenne Meter Fund, Firemen’s Pension Fund, City of 
Cheyenne Paving Fund, and Cheyenne General, were each 
entitled to protection under the Federal Deposit Insurance 
Law to the extent of $5,000. 

In the brief filed on behalf of the Deposit Insurance Cor- 
poration, there was included an excerpt from the Hearing 
before the Committee on Banking and Currency of the House 
of Representatives, which was held at the time this law was 
being considered by Congress. Counsel for the Corporation 
contended that the testimony there taken indicated that Con- 
gress never intended that deposits of the kind here involved 
should be treated as separate and distinct deposits. It ap- 
peared, however, that, at the hearing, the General Counsel for 
the Deposit Insurance Corporation stated that, in the last 
analysis, the question whether separate deposits of a munici- 
pality were separately covered, depended upon the ownership 
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of the deposits. The court here determined that under the 
laws of Oklahoma the different deposits made by the town of 
Cheyenne were each subject to separate and distinct owner- 
ship. The excerpt referred to reads in full as follows: 


“Congressman Wolcott: With respect to public money, where a 
county or municipality determines on a particular bank as a deposi- 
tory for its funds, that is usually kept in a lump-sum deposit? 


“Mr. Birdzell: Yes. 


“Congressman Wolcott: However, on their own books, they carry 
it as grades, highways, sewers, contingent, and so forth. Would the 
municipality have this fund guaranteed as a lump sum, or would it be 
guaranteed according to the manner in which it was carried on the 
books? 

“Mr. Birdzell: According to the manner they are owned. For 
instance, if a city carries its deposit in a bank, and it places its funds 
divided, we will say, for general fund purposes or for some specific 
purpose for which funds may be appropriated, so that it keeps its 
books separately, so that it can keep account of deposits withdrawn 
or deposited for particular purposes, nevertheless those are city funds 
and they must be combined for the purpose of insurance; but, on the 
other hand, school funds may be deposited by the same treasurer as 
deposits of city funds, and yet the schools, being a separate corporate 
entity, would separately own whatever funds were deposited and the 
school corporation could make a separate claim. 


“Congressman Wolcott: Let us take, as an example, a county 
where they have a general fund, and then they have a drainage fund, 
and they have a highway fund and a school fund, and then a fund into 
which go the collections made by the county treasury for the benefit 
of the townships, where the county treasurer acts on the matter of 
delinquent taxes as the agent of the township, your criterion is as to 
whether these funds are held to the credit of the distinct political sub- 
division and political entities of that county? 

“Mr. Birdzell: Yes. It may be different in the case of your drain- 
age funds that you speak of, or your— 

“Congressman Wolcott: Irrigation district? 


“Mr. Birdzell: Irrigation district, or something of that sort, 
where that is a special assessment district and as such would be the 
proceeds of special assessments levied. The same may be true of your 
highways. In that case the drainage district or the highway district 
would be considered a separate political entity. 


“Congressman Wolcott: Then in order to get the full advantage 
of this insurance, the municipal corporation or the State legislature 











THE BANKING LAW JOURNAL 881 


should provide that the school district and the drainage district or 
irrigation district, sidewalk district, or highway district should be 
considered to all intents and purposes a political entity of the county? 


“Mr. Birdzell: It would depend on whether or not they are in fact 
so. If they are, they are getting the benefit of insurance now. 


“Congressman Wolcott: The average county or municipality 
makes a separate levy for school purposes. They make a separate 
levy for highway purposes and for all of these different purposes, and 
carry them separately on their tax rolls. Do you think that under 
that system they should be entities to the extent that each of these 
funds would be insured up to $5,000.00? 


“Mr. Birdzell: It depends upon whether the proceeds of the city 
tax for school purposes belongs to the city, or whether they have a 
separate corporate organization. If it be a separate organization, 
and the tax was intended for that corporation, then that corporation 
would own the deposits. 


“Congressman Wolcott: Of course, there is a great deal of over- 
lapping there in their prerogatives, and the municipality or city or 
county always exercises a certain supervisory duty with respect to all 
of these other entities, and while specifically these funds belong to the 
district, at the same time they belong to the county and the county 
is made responsible for them. 


“Mr. Birdzell: The county might be merely the agent for collect- 
ing the funds. That is true in many instances, and it might be that 
they would employ one common treasurer who would have the control 
of the deposits, but nevertheless the funds, when they go on deposit, 
are certainly going on deposit to the credit of the particular munici- 
pality that is authorized to expend them. That being the case, they 
would belong to that municipality and that municipality would be 
getting the benefit of the insurance. 


“Congressman Wolcott: The criterion seems to be whether any 
part of this fund which is deposited by the county or city treasurer 
is intended to have been deposited in connection with the credit which 
he gives that entity on his own books? 


“Mr. Birdzell: Yes; that is correct. We have even gone to the 
extent in some cases of giving assurance that sinking funds actually 
belong under the peculiar law that they be rated under to the holders 
of the bonds rather than to the municipality. There is one instance 
that we have come across where the ownership of the sinking funds 
is so definitely fixed by the State law under which they are collected 
that it can be said definitely that they belong to the owners of the 
bonds rather than to the municipality. It is a question of ownership 
in the last analysis.” 









882 THE BANKING LAW JOURNAL 


Attachment of Proceeds of Draft 


Where a bank receives from a customer a draft on the 
customer’s debtor, payable to the bank, and the bank gives 
the customer credit therefor, with the right to draw against 
the deposit immediately and forwards the draft to a cor- 
respondent, the proceeds cannot be attached in the hands of 
the correspondent by a creditor of the customer even though a 
stipulation on the deposit slip provides that the bank acts as 
a mere collecting agent. This was decided by the Supreme 
Court of South Carolina in the case of Campbell v. Noble- 
Trotter Rice Milling Co., 198 S. E. Rep. 373. 

The defendant in this case, Noble-Trotter Rice Milling 
Company, located at Lake Charles, Louisiana, forwarded a 
shipment of rice to Allen Brothers Milling Company at Co- 
lumbia, South Carolina. The defendant drew a draft on the 
consignee, payable to the order of its bank, the Calcasieu 
Marine National Bank, also located at Lake Charles. The 
defendant deposited the draft, together with a bill of lading 
covering the shipment, in the Calcasieu Bank. That bank 
gave the defendant an unconditional credit for the amount of 
the draft in its passbook and it was understood between the 
defendant and the bank that the defendant had the right to 
draw against the credit immediately upon making the deposit. 
The deposit slip provided that the bank, in receiving the 
deposit, acted “only as the depositor’s collecting agent.” It 
also provided that the bank might “charge back any item at 
any time before final payment, whether returned or not.” The 
Calcasieu Bank forwarded the draft, together with the at- 
tached papers, to its correspondent, the First National Bank 
of Columbia, South Carolina, where it was paid by the drawee, 
Allen Brothers. On the day the draft was paid, the proceeds 
were attached in the hands of the Columbia bank by the plain- 
tiff, Campbell, for the satisfaction of a claim which he held 
against the defendant, Noble-Trotter Company. It was held 
that, in view of the fact that the deposit had been received by 
the Calcasieu Bank as a cash deposit, the proceeds belonged 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §96. 
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to the Calcasieu Bank, notwithstanding the provisions in the 
deposit slip and notwithstanding the further fact that the 
Calcasieu Bank was entitled to charge interest on the credit 
given to the Noble-Trotter Company during the time while 
the draft was in the process of collection. The proceeds of the 
collection, therefore, could not be attached by a creditor of the 
Noble-Trotter Company. The following paragraphs are 
quoted from the court’s oinion: 


The crucial question in this case has to do with the circumstances 
under which a bank, in taking from a customer a check or draft in the 
usual course of its banking business, will become the owner of such 
check or draft, as distinguished from a mere collecting agent for the 
customer. See First Nat. Bank v. McSwain, 93 S. C. 30, 75 S. E. 
1106, Ann. Cas. 1914D, 809. 

The authorities upon the question are multitudinous, and are irre- 
concilable. Annotations: 11 A. L. R. 1057, 16 A. L. R. 1084, 42 
A. L. R. 495, 68 A. L. R. 730, and 99 A. L. R. 490. With a few 
exceptions, the rule is generally recognized that the determination of 
the question is controlled, in the absence of an express agreement, by 
the intention of the parties, as shown by the attending circumstances. 
Lawton v. Lower Main Street Bank, 170 S. C. 334, 170 S. E. 469; 
Michie on Banks and Banking (Permanent Edition), Vol. 5, Page 9. 
A reference to the numerous cases cited in the notes to the foregoing 
text from Michie’s valuable work, shows that the rule supported by the 
very decided weight of authority is that, a deposit of a check, draft, 
or other commercial paper in the ordinary course of business, whereby 
the depositor received from the bank an unconditional credit of the 
amount as cash, against which he may draw, with nothing to qualify 
the effect of such act, prima facie operates to transfer the title to the 
bank. In such case the relation between the bank and the depositor 
is that of debtor and creditor; the bank is a purchaser, and the abso- 
lute owner of the paper, and may maintain action thereon. 

“According to the prevailing view, the rule as to the passing of 
title to commercial paper, deposited and credited as. cash, applies, 
although the bank has the right to charge dishonored paper back to 
the depositor instead of proceeding against the maker.” Michie on 
Banks and Banking, Vol. 5, 65 (citing numerous cases). 

And it has been held that an interest arrangement will not prevent 
a bank from becoming the sole owner of a draft. Thus, where the 
bank advances the full amount of a draft, it becomes the unconditional 
owner, though it is understood it will collect interest on the amount 
advanced, depending upon the time it takes for collection. Vickers v. 
Machinery Warehouse, etc., Co., 111 Wash. 576, 191 P. 869. 
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The determination of the question of title to commercial paper 
transferred to a bank which credits it to the depositor’s account, 
fundamentally involves a question of intention. Of course, where there 
is direct evidence of such intent, as where the contract expressly 
provides as to the passing of title, the question is comparatively 
simple. Usually, however, the parties make no express agreement of 
this character, so that the question is largely one of determining their 
intention, from all attendant circumstances. Whether the bank be- 
comes the owner of the paper or a mere agent for its collection may 
be shown in different ways; it would seem that the right accorded to 
a depositor to draw upon the funds is especially material, as showing 
an intention that title should pass to the bank. 

It was said in Ryan v. Columbia National Bank, 142 S. C. 231, 
140 S. E. 593, that to charge a depositor with implied assent, some 
circumstances beyond the mere presence of the stipulation on the 
deposit slip should be presented, as for instance, his knowledge that 
it was there; his continued use of the slip form, and his settlements 
with the bank in conformity with the statements, and others. 

If the parties intend at the time of the transaction that the paper 
shall be treated as cash, the title passes immediately upon receipt of 
the deposit; but if the intention is that the bank shall not be respon- 
sible except as an agent for collection, title remains in the depositor. 
In addition to the other means referred to for ascertaining this inten- 
tion, it may be determined from a consideration of a course of conduct, 
or the ordinary course of business as disclosed by the evidence. In 
some cases, whether the depositor was a regular customer and what 
had been the practice as to permitting him to draw checks against 
his deposit account, including such deposits, have been treated as 
circumstances for consideration, among others. 

It is contended by the respondent (attaching creditor) that the 
only reasonable inference to be drawn from the evidence in the case 
at bar is that the parties intended that the appellant bank should be 
a mere collecting agent, and that the title to the draft remained in 
the Rice Milling Company. In support of this contention, among 
other things, our attention is directed to the stipulations appearing 
on the deposit slip, and inserted in the pass book. 

There are a few cases from this state which have an apt but limited 
application to the question at issue, because the exact question here 
was not presented. 

In Lawton v. Lower Main Street Bank, 1933, 170 S. C. 334, 170 
S. E. 469, it was held that (page 471), “where an item is indorsed 
without restriction by a depositor, nothing appearing to indicate that 
it was received for collection, and it is at once passed to his credit by 
the bank, and he is permitted to check upon the account, he becomes a 
creditor of the bank, which, as the owner of the paper, is not the agent 
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of the depositor in collecting it but collects on its own behalf.” It 
was further held that where checks, unrestrictedly endorsed, were 
deposited and credit given with the unrestricted right to check against 
it, and the deposit slip showed no condition as to their acceptance by 
the bank, the circumstances indicated that a general deposit was 
intended by the parties and title passed to the bank. 

In the Ryan Case, to which reference has been made, the court, 
speaking of a somewhat similar stipulation on a deposit slip, quotes 
with approval this declaration from Harter v, Bank of Brunson, 92 
S. C. 440, 75 S. E. 696: “It does, however, afford evidence 
that the paper so deposited was not absolutely sold to the bank.” Y 
(140 S. E. page 595.) 

And immediately following, quoted this from American Sav. Bank 
v. Dennis, 90 Wash. 547, 156 P. 559: ‘The printed declaration on 
the deposit slip, to the effect that the bank in receiving checks acted 
only as agent, was some evidence of an understanding that it was the 
intention of the parties that the bank should take the check as agent, 
and not as owner.” And continuing, the Court said: “If it should 
be considered as some evidence, it cannot be considered as conclusive 
evidence of the fact, the only ground upon which a directed verdict 
could have been justified.” 

These declarations constitute a clear recognition by the court 
that the terms and stipulations contained on the deposit slip are not 
conclusive. The intention of the parties must control, so far as that 
intention is disclosed, or can be discovered from the nature of the 
transaction. 

“According to the view expressed in some cases, particularly 
earlier ones, a notice in the customer’s passbook or upon a deposit 
slip that the bank acts only as agent in receiving checks or drafts, or 
statements that such instruments are credited conditionally, subject 
to final payment, prevents the passing of title to the bank. It has 
been held that such a notice prevents title passing, although the 
depositor has been permitted in certain instances to draw against 
uncollected checks notwithstanding such a notice. Of course, the 
bank may waive such a provision. The more recent cases, however, 
do not regard such statements as conclusive upon the question of title; 
they take the position that they should be considered in determining 
whether the parties intended that title to commercial paper should 
pass to the bank, but they yield to the actual agreement of the parties 
as evidenced by a course of conduct or otherwise. Thus, a notice upon 
a deposit slip or in a savings bankbook that checks are credited 
provisionally, subject to final cash payment, or conditionally, subject 
to be charged back if not paid, has been held not to prevent the bank 
from getting title to them when it credits the checks to the depositor’s 
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account as cash or permits him to draw against them.” 7 Am. Jur., 
Sec. 456. 

And numerous cases point out that banks have the right to charge 
back under the law, without reference to the terms of the deposit slip. 
It being held that this right to charge back dishonored paper is in 
no wise inconsistent with the rule that it acquires title by such deposit. 
7 Am. Jur., Sec. 453. 

We are of the opinion that although stipulations in the depositor’s 
pass book or on deposit slips should be considered in determining 
whether the parties intended that title to commercial paper should 
pass to the bank, such stipulations are not determinative of the ques- 
tion, but yield to the actual agreement of the parties as evidenced by 
their course of conduct. 

This view is upheld by numerous cases. 

We think that the preponderance of the ellen discloses a clear 
intention on the part of the Rice Milling Company and the appellant 
bank (Calcasieu Bank) to disregard the stipulation on the deposit 
slip and in the pass book; and that the facts show that such stipula- 
tions were altogether superseded by the actual agreement of the 
parties, as evidenced by their course of conduct, as a matter of law. 

The uncontradicted evidence shows that the method of handling 
this and other similar transactions by the bank with the Rice Milling 
Company is at utter variance with such stipulations. The testimony 
is that the deposit slip was merely a credit memorandum for the bank’s 
bookkeeper; that the draft was not handled by the bank as an item 
for collection for the Milling Company, but as an item for collection 
by the bank for its own account, and on its own responsibility. The 
draft was payable directly to the bank as payee, and was secured to 
its satisfaction by the accompanying bill of lading, properly endorsed 
in blank, and by insurance against loss in transit. On the faith of this 
secured obligation, the bank credited the account of the Milling Com- 
pany for the full amount of the draft, which was subject to immediate 
withdrawal by the Milling Company. The testimony shows that the 
Milling Company made monthly settlements with the bank, in con- 
formity with the agreement that the Milling Company would be 
charged a discount, which in this case took the form of an interest 
charge; and that in case the appellant bank accepted a draft for col- 
lection merely, a different deposit slip was used by the Milling Com- 
pany. 

We conclude, after a consideration of all the facts in the case, that 
the title to the draft passed to the bank, and that it is entitled to the 
proceeds now held in the custody of the First National Bank of 
Columbia. 

The draft in this transaction was endorsed by the appellant bank, 
as will be recalled, “for collection only.” The respondent argues that 
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this in itself is a most significant circumstance, tending to show that 
the bank forwarded the draft merely as a collecting agent for the 
Milling Company. The evidence shows that the custom of the bank 
to forward such drafts for collection, is the plain custom to forward 
for collection for itself. 

We are unable to attach any significance to the form of the en- 
dorsement placed upon the draft. The same point was raised, and 
decided adversely to the contention of the respondent, in Fourth 
National Bank v. Bragg, 127 Va. 47, 102 S. E. 649, 111 A. L. R. 1034; 
Burton v. United States, 196 U. S. 283, 25 S. Ct. 248, 49 L. Ed. 482, 
and numerous other cases. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 





EACH OF SEPARATE MUNICIPAL DEPOSITS 


COVERED BY DEPOSIT INSURANCE 





Casady v. First State Bank of Cheyenne, Oklahoma, United States Dis- 
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trict Court (W. D. Oklahoma), 24 Fed. Supp. 687 





Each of several separate accounts, such as a Sinking Fund Ac- 
count, a Firemen’s Pension Fund, ete., maintained by a town in 
one bank, is covered by Federal Deposit Insurance up to the sum of 
$5,000. 

The town of Cheyenne, Oklahoma, maintained five accounts in 
the First State Bank of Cheyenne. These accounts were entitled 
Cheyenne Sinking Fund, City of Cheyenne Meter Fund, Firemen’s 
Pension Fund, City of Cheyenne Paving Fund, and Cheyenne Gen- 
eral. Each of these deposits was made by the treasurer of Cheyenne. 
After the failure of the bank, the treasurer brought this action 
against the bank and the Federal Deposit Insurance Corporation, 
contending that each of the five deposits represented a separate and 
distinet account and that each deposit was insured up to the extent 
of $5,000. On behalf of the Federal Deposit Insurance Corporation, 
it was contended that all of the deposits constituted a single deposit 
and that the Corporation was liable for $5,000 only on the combined 
deposits. The law, § 12B, sub. (1) of the Federal Reserve Act, 
provides that in determining the amount due each depositor, there 
should be added together all net amounts due the depositor ‘‘in 
the same capacity or the same right.’’ It was held that the conten- 
tion of the treasurer was correct and that the town was protected 
to the extent of $5,000 on each of its five deposits. 

It is, of course, possible for a city, or other political subdivision, 
to have two or more accounts in a bank which in reality constitute 
but a single account. It depends upon the ownership of the differ- 
ent accounts. If the ownership of each is in the city, then there is 
but one account. But, in the present case, it was shown that the 
real ownership of the four accounts other than the General Fund 
was not in the city. 

The Sinking Fund is provided for by the Constitution of Okla- 
homa and the purposes for which it may be used are fixed by the 
Constitution and statutes. It is a trust fund for the benefit of the 
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holders of city bonds which are to be retired, and so is separate and 
distinct from any other municipal funds. 


The Meter Fund is collected from the users of city water to guar- 
anty the return of the meters installed for them by the city. The 
users of water are entitled to the refund of their deposits upon the 
return of their meters. The fund is held for them in trust and is 
separate and distinct. 


The Firemen’s Pension Fund is established by a statute which 
provides the means of collecting the fund. It is wholly independent 
of the city government and can be used only for the benefit of the 
families of deceased firemen. 


The Paving Fund is collected not from general taxes, but from 
assessments against property abutting on a paved district. It is, 
therefore, a separate and distinct deposit. 


The General Fund represents the city’s one operating expense 
and is separate and distinct from the other four funds. 


An excerpt from the Hearing before the Committee on Banking 
and Currency of the House of Representatives on the question in- 
volved will be found on an earlier page. 


At Law. Action by John C. Casady, as Treasurer of the town of 
Cheyenne, Okl., and others against the First State Bank of Cheyenne, 
Okl., the Federal Deposit Insurance Corporation, and others to recover 
for insured deposits. 

Judgment for plaintiffs in accordance with opinion. 


VAUGHT, D. J.—This is an action brought by John C. Casady, as 
treasurer of the town of Cheyenne, Oklahoma, and others, against the 
First State Bank of Cheyenne, Oklahoma, and the Federal Deposit In- 
surance Corporation, and others, as defendants. 

John C. Casady, at the time of the filing of this action, was the 
duly elected, qualified and acting treasurer of the town of Cheyenne, 
Oklahoma, and at the time of the failure of said bank, the town of 
Cheyenne had five separate deposits in said bank. The first is designated 
Cheyenne Sinking Fund, which deposit showed a balance of $11,752.04; 
the second, City of Cheyenne Meter Fund c/o John C. Casady, with a 
balance of $131; the third, Firemen’s Pension Fund, John C. Casady, 
with a balance of $462.68; the fourth, City of Cheyenne Paving Fund, 
in which there was a balance of $1,801.06; and, the fifth, the Cheyenne 
General, with a balance of $156.43. 

The plaintiffs contend that each of these constituted separate and 
distinct funds and while they were under the control of and the de- 
posits were made by Casady, they were at all times kept separate and 
distinct ; that, upon the failure of said bank, each of said deposits was 
secured in the amount of $5,000 by the defendant insurance corpora- 
tion; that the said federal Deposit Insurance Corporation is therefore 
liable on the first deposit in the amount of $5,000 and is liable for the 
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full amount of each of the other deposits, and in their petition, pray 
judgment accordingly. 

The answer of the Federal Deposit Insurance Corporation admits 
that said deposits were in the bank at the time of its failure, but con- 
tends that all of said deposits constituted one deposit and therefore, 
the extent of the insurance corporation’s liability is $5,000 on the com- 
bined deposits. 

There are other parties to this action but the one question for this 
court to determine is whether or not the town of Cheyenne had five 
deposits or one deposit. 

The record in this case has had careful consideration. The original 
ledger sheets were introduced as evidence showing five distinct deposits, 
as enumerated hereinbefore, and showing the amount in each of the 
deposits as alleged by the plaintiffs. 

The court is impressed with the careful reasoning in the defendant’s 
brief, and it is necessary to determine the character of each of these 
deposits. 

Section 12B, subsection (1) of the Federal Reserve Act of June 16, 
1933, 48 Stat. 168, as amended by the Act of June 16, 1934, provides 
among other things: 


‘*For the purposes of this subsection, the term ‘insured deposit lia- 
bility’ shall mean with respect to the owner of any claim arising out of 
a deposit liability of such closed bank the following percentages of the 
net amount due to such owner by such closed bank on account of de- 
posit liabilities... .’’ 


Said subsection further provides: 


‘*That, in determining the amount due to such owner for the pur- 
pose of fixing such percentage, there shall be added together all net 
amounts due to such owner in the same capacity or the same right, on 
account of deposits, regardless of whether such deposits be maintained 
in his name or in the names of others for his benefit.’’ 


What is meant by, ‘‘in the same capacity or the same right?’’ 
Section 19, Article 10, of the Constitution of Oklahoma, Okl. St. 
Ann. Const. art. 10, § 19, provides: 


‘‘Every act enacted by the Legislature, and every ordinance and 
resolution passed by any county, city, town, or municipal board or local 
legislative body, levying a tax shall specify distinctly the purpose for 
which said tax is levied, and no tax levied and collected for one purpose 
shall ever be devoted to another purpose.”’ 


Sections 26, 27 and 28 of Article 10 of the Constitution of Okla- 
homa, Okl. St. Ann. Const. art. 10, §§ 26-28, are as follows: 


**§ 26. No county, city, town, township, school district, or other 
political corporation, or subdivision of the State, shall be allowed to 
become indebted, in any manner, or for any purpose, to an amount 
exceeding, in any year, the income and revenue provided for such year, 
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without the assent of three-fifths of the voters thereof, voting at an 
election, to be held for that purpose, nor in cases requiring such assent, 
shall any indebtedness be allowed to be incurred to an amount includ- 
ing existing indebtedness, in the aggregate exceeding five per centum 
of the valuation of the taxable property therein, to be ascertained from 
the last assessment for State and county purposes previous to the in- 
curring of such indebtedness: Provided, That any county, city, town, 
township, school district, or other political corporation, or subdivision 
of the State, incurring any indebtedness, requiring the assent of the 
voters as aforesaid, shall, before or at the time of doing so, provide for 
the collection of an annual tax sufficient to pay the interest on such 
indebtedness as it falls due, and also to constitute a sinking fund for 
the payment of the principal thereof within twenty-five years from the 
time of contracting the same.”’ 

‘*§ 27. Any incorporated city or town in this State may, by a ma- 
jority of the qualified property tax paying voters of such city or town, 
voting at an election to be held for that purpose, be allowed to become 
indebted in a larger amount than that specified in section twenty-six, 
for the purpose of purchasing or constructing public utilities, or for 
reparing the same, to be owned exclusively by such city: Provided, That 
any such city or town incurring any such indebtedness requiring the 
assent of the voters as aforesaid, shall have the power to provide for, 
and, before or at the time of incurring such indebtedness, shall provide 
for the collection of an annual tax in addition to the other taxes pro- 
vided for by this Constitution, sufficient to pay the interest on such 
indebtedness as it falls due, and also to constitute a sinking fund for 
the payment of the principal thereof within twenty-five years from 
the time of contracting the same.”’ 

**§ 28. Counties, townships, school districts, cities, and towns shall 
levy sufficient additional revenue to create a sinking fund to be used, 
first, for the payment of interest coupons as they fall due; second, for 
the payment of bonds as they fall due; third, for the payments of such 
parts of judgments as such municipality may, by law, be required to 


pay.”’ 


In St. Louis-San Francisco Ry. Co. v. Blake, 36 F. 2d 652, the Cir- 
cuit Court of Appeals, Tenth Circuit, had under consideration these 
specific sections of our Constitution, with reference to the right of 
bondholders in sinking funds and in that opinion, the court said [page 
653] : 


‘*. , . the city holds the legal title thereto in trust for such bond- 
holders and judgment creditors.’’ 


This was an action brought by the railway company seeking to re- 
cover what the railway company termed illegal taxes, a portion of which 
had gone into the sinking fund, and the court further said: 


‘‘The treasurer is largely in the position of a stakeholder.’’ 


And, quoting from City of Anthony v. State, 49 Kan. 246, 30 P. 
488, the court. further held: 
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‘‘The bondholders are the only persons who could be made real 
parties in interest as defendants in this controversy. They are the only 
ones whose rights will be substantially affected by declaring the bonds 
to be invalid or by enjoining the officers from levying or collecting any 
taxes to pay them or to pay any interest thereon.”’ 


The Fifth Cireuit Court of Appeals in Hidalgo County Road Dist. 
No. 1 et al. v. Morey, 74 F. 2d 101, said [page 104]: 


‘“‘A fund created pursuant to statute to be used in paying the in- 
terest and principal of bonds issued by a public body is held in trust 
for the bondholders, and a court of equity has jurisdiction to protect 
and enforce the rights of the bondholders in or to such fund. City of 
Austin v. Cahill, 99 Tex. 172, 88 S. W. 542, 547, 89 S. W. 552; Maen- 
haut v. New Orleans, Fed. Cas. No. 8,939, 2 Woods, 108. A court of 
equity properly may intervene and afford appropriate relief when it 
is made to appear that the rights of bondholders in such a trust fund 
are interfered with or threatened. Union Pacific Ry. Co. v. Chicago, 
ete., Ry. Co., 163.U. S. 564, 600, 16 S. Ct. 1173, 41 L. Ed. 265; Puget 
Sound Power & Light Co. v. City of Seattle (D. C.) 271 F. 958, 964.’’ 


The necessity for protecting a sinking fund as a trust fund is em- 
phasized by the Supreme Court of Oklahoma in State ex rel. Hatfield 
v. Moreland, 152 Okl. 37, 3 P. 2d 803. 

If, therefore, a sinking fund is a trust fund to which the city, in 
the case at Bar, has only the naked legal title but the equitable title 
is in the bondholders and if the Constitution and the state statutes so 
surround the handling of this sinking fund with limitations as to pre- 
scribe the only purposes for which it may be used, then it becomes a 
trust fund separate and distinct from any other funds that are handled 
by the city. 

As to the general fund, which represents the city’s one operating 
expense fund, a check can be drawn upon this fund by the treasurer 
only upon authorization of the city authorities. It must be appropriated 
and is wholly in the hands of the city to do with as the city may desire, 
limited, of course, only by the laws of the state. It is in no sense a 
trust fund. It is subject to the payment of the ordinary operating 
expenses of the city and is wholly in the hands of the city for disposi- 
tion. 

The paving account is also a separate and distinct account. It is 
not derived from genera] taxes but it is collected by the authorities from 
assessments made against abutting property and is levied for the pur- 
pose of liquidating bonds which have been issued for the construction 
of said paving. ; 

In Straughn v. Berry, 179 Okl. 364, 65 P. 2d 1203, the Supreme 
Court of Oklahoma held, quoting from Brown-Crummer Inv. Co. v. 
City of Miami, D. C., 40 F. 2d 508: 


‘The assessments and penalties collected by the city for the retire- 
ment of the bonds constitutes a trust fund, and may be used only for 





ee = ee Neale 











THE BANKING LAW JOURNAL 893 


the particular purpose for which it was assessed and collected, and 
the city is without authority to divert the fund to any other use until 
all the bonds with accrued interest have been retired. Spitzer v. City 
of El Reno, 41 Okl. 430, 138 P. 797. The relationship between the city 
and the bondholder is that of an express trust created by law, in which 
the city is the trustee and the bondholder the cestui que trust. Peake 
v. City of New Orleans, 139 U. 8. 342, 11 S. Ct. 541, 35 L. Ed. 131; 
City of New Orleans v. Warner, 175 U. 8S. 120, 20 S. Ct. 44, 44 L. Ed. 
96.’’ [page 1205.] 


In Moore v. City of Nampa, 18 F. 2d 860, the Ninth Circuit Court 
of Appeals held, quoting from syllabus: 


‘‘TIn collecting money to pay for special improvements, where there 
is no liability of the corporation, its officers do not act as its representa- 
tives, but as special agents or instrumentalities to accomplish a public 
end.’’ 


And in the body of the opinion, the court stated: 


‘‘And it is uniformly held that in collecting money to pay for spe- 
cial improvements, where there is no liability against the corporation, 
the corporation authorities do not act as its representatives, but as spe- 
cial agents or instrumentalities to accomplish a public end. Quill v. 
City of Indianapolis, 124 Ind. 292, 23 N. E. 788, 7 L. R. A. 681; Town 
of Capitol Heights v. Steiner, 211 Ala. 640, 101 So. 451, 38 A. L. R. 
1264; City of Bainbridge v. Jester, 157 Ga. 505, 121 S. E. 798, 33 
A. L. R. 1406; Town of Windfall City v. First Nat. Bank, 172 Ind. 679, 
690, 87 N. E. 984, 89 N. E. 311; viet v. Kelly, 110 Okl. 274, 238 
P. 466. 


If the treasurer, therefore, is merely the agent of the bondholders, 
he certainly holds the funds collected for street paving in an entirely 
different capacity from that in which he holds the general funds of 
the city. 

The next fund was known.as the firemen’s pension fund. The Okla- 
homa Legislature enacted a law in 1913 providing that the mayor or 
the president of the board of trustees, the clerk and the treasurer of 
every incorporated city or town in the state, together with two mem- 
bers from the fire department from such city or town should constitute 
a board of trustees of ‘‘The Firemen’s Relief and Pension Fund’’ of 
the fire department of such incorporated city or town and the Act pro- 
vides that the treasurer of the town or city shall be the treasurer of 
this fund. It provided means of collecting the fund, including tax on 
insurance premiums, ete. Okl. Sess. Laws 1913, chap. 244, page 672 
11 Okl. St. Ann. §§ 361 to 381, inclusive. 

This is wholly independent of the city government. The city, as 
such, certainly has no authority or control over these funds and the city 
treasurer, as such, would have no control over them. He is made an 
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ex officio member of the board by such act of the Legislature and this 
fund is not only a trust fund but it is a sacred fund set apart for the 
benefit of the family of the deceased fireman and can only be used for 
the purposes specifically enumerated in the statute. 

The fifth and last account or deposit is that designated as the meter 
deposit fund. This is a fund which is collected from the users of city 
water to guarantee the return of the meter which is installed for the 
benefit of each such user. The money is not subject to appropriation. 
It is held in trust and belongs to the property owner who secures the 
use of the meter and makes a deposit for its return. When the user 
ceases to use the meter and it is tendered back to the city, then the user 
is entitled to the return of his deposit. This fund is as wholly different 
from the general fund as the private assets of any city official would 
be from the assets of the city. 

It is contended in the brief of the defendant that Congress never 
intended that these deposits should be treated as separate and distinct 
deposits and in order to show the intention of Congress, it sets out at 
length the testimony or statement of Mr. L. E. Birdzell, general coun- 
sel for the defendant, before the committee on Banking and Currency, 
House of Representatives, at the time this act was being considered 
by Congress. An excerpt from the discussion is attached hereto and is 
made a part of this opinion.* 

This court is clearly of the opinion that it was not the intention of 
Congress to provide that, as in the case at Bar, the sinking fund which 
belongs to the bondholders and which is collected for their benefit, 
should be intermingled and become a part of the general fund of the 
municipality but that it should be treated as separate and distinct in 
all particulars. As stated above, the meter fund, the firemen’s pension 
fund and other funds represented by these deposits are placed in the 
same class as the sinking fund referred to in the discussion before the 
committee, because the funds do not belong to the municipality and the 
municipality or the treasurer is merely the agent for purposes of collec- 
tion and custody. 

The court finds that each of said deposits constituted a separate and 
distinct deposit and that the defendant insurance corporation is liable 
on each of said deposits. That is, the extent of the liability of the de- 
fendant insurance corporation on the sinking fund deposit is $5,000. 
Each of the other deposits being less than $5,000, the court finds that 
the insurance corporation is liable for the full amount of each of said 
deposits. 

Findings of fact and conclusions of law and a form of judgment, 
consistent with this opinion, may be submitted. An exception is allowed 
the defendant. 





*This excerpt will be found printed in full on page 880. 
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STATUTORY LIABILITY OF STOCKHOLDER 





Banking Commission of Wisconsin v. Hamilton, Supreme Court of Wis- 
consin, 281 N. W. Rep. 693 





The defendant inherited stock in a bank from his father’s estate 
at the age of nine. He had no knowledge of his ownership of the 
stock until action to enforce the statutory liability against him was 
brought some four years after he attained his majority. About three 
months after the action was brought, he filed his answer disaffirm- 
ing his ownership. It was held that the disaffirmance was within 
bere proper time and that he was not subject to the statutory lia- 

ility. 


Appeal from a judgment of the Cireuit Court for Vernon County; 
R. S. Cowie, Judge. 

Reversed. 

This action was begun on February 8, 1937, by the banking commis- 
sion of Wisconsin, plaintiff, against Otto E. Hamilton, defendant, to 
recover the sum of $100 on account of the claimed liability of the de- 
fendant as stockholder in the La Farge State Bank. The action was 
tried by the court and, upon findings and conclusions of law, judg- 
ment was entered against the defendant on January 19, 1938, from 
which the defendant appeals. 

The defendant, the son of Charles Hamilton and Lona Hamilton, 
was born November 12, 1912. On March 8, 1921, Charles Hamilton 
purchased from the La Farge State Bank two shares of stock represented 
by Certificate Number 97. Some time prior to the 28th day of October, 
1921, Charles Hamilton died and on that day the administrator of his 
estate surrendered Certificate Number 97 and caused to be issued Cer- 
tificate Number 128 for one share of the capital stock of the bank of 
Otto E. Hamilton, the stock being of the par value of $100. Lona Ham- 
ilton was the guardian of Otto E. Hamilton. She subsequently re- 
married and is known in the record as Lona Hamilton Creedan. The 
defendant attained his majority on November 12, 1933. The guardian 
testified upon the trial that she retained the certificate of stock in her 
possession up to the time of the commencement of this action when it 
was turned over to counsel for the defendant. The defendant served 
his answer on May 5, 1937, in which he specifically denied that he was 
a stockholder of the La Farge State Bank; alleged that he was still a 
minor on the 18th day of July, 1933, when the stabilization agreement 
was entered into; alleged that he had in no way assented to the transfer 
of the certificate and denied all liability as a stockholder of the bank. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) § 1350. 
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The court found that in the month of March, 1936, the defendant 
offered the said share of stock for sale to one E. O. Adams. Reference 
to the testimony of Adams shows defendant asked him ‘‘ Would you be 
interested in the purchase of my stock?’’ Adams inquired the price. 
He testified that defendant answered ‘‘110.’’ Adams then replied: 
*‘Not at that price.’’ Adams thought the conversation took place in 
April, 1937. The evidence does not sustain the finding that the con- 
versation took place in March, 1936. 

It appears that all checks issued for dividends upon the stock were 
endorsed by the guardian and cashed by her whether they were issued 
in her name or in the name of her ward. John W. Langley, who had 
charge of the collection of the assets of the La Farge State Bank, testi- 
fied that the defendant acknowledged to him that he was the owner 
of the stock but can fix no date. He further testified that after the 
commencement of the action, the defendant sent the stock to him and 
that it was returned to the defendant and that that was the only con- 
trol the defendant had exercised over it to the knowledge of the witness. 

Upon these facts the court concluded that by virtue of the acts of 
the defendant in offering the stock for sale, he had ratified the transac- 
tion and was on the 6th day of November, 1933, and still is a stock- 
holder of the La Farge State Bank. Judgment was entered against 
the defendant in the sum of $97.27 and costs, the liability having been 
reduced by dividends which were applied thereon. Although the court 
found that after the defendant attained his majority on the 12th day 
of November, 1933, he had received the certificate in question from his 
guardian and has since retained it and dealt with it as his own prop- 
erty, we find no evidence upon which that finding may be based except 
that already referred to. 

J. Henry Bennett, of Viroqua, for appellant. 

Ralph L. Freeze, of La Farge, for respondent. 


ROSENBERRY, €. J.—There is a unanimity of authority to the 
effect that a stockholder’s liability over and above his subscription al- 
though of statutory origin, St. 1933, § 221.42, is contractual in its 
nature. It is uniformly held that being contracual an infant may not 
by the purchase of stock in a corporation subject himself to the statu- 
tory liability by reason of his incapacity to make an effective contract. 

There is no contention in this case that the defendant purchased 
the stock. It appears that the administrator of his father’s estate caused 
the certificate to be issued in the name of the defendant and delivered 
the certificate to his mother who was also his guardian and that she 
thereafter retained the same until the action was commenced. The court 
found that he had offered the stock for sale by making the inquiry al- 
ready set out. This the court held to be a sufficient ratification. There 
was no question of ratification in the case because no contract was en- 











THE BANKING LAW JOURNAL 897 


tered into either by the defendant or anyone in his behalf. By opera- 
tion of the law of descent he became entitled to receive the share of 
stock from the estate of his deceased father. The stock was issued to 
him without his knowledge at a time when he was incapable of giving 
assent to the transaction and so far as the record discloses he was un- 
aware of that fact until a short time before the commencement of this 
action. The mother does not say that defendant knew about it, she 
says the certificate was in her possession; that she sent it to him after 
the commencement of the action and there is nothing to the contrary. 
Apparently the witnesses do not distinguish the demand for payment 
from the commencement of the action. ‘Mr. Langley attempts to say 
that Hamilton exercised control over the stock. That statement is based 
upon the fact that Hamilton sent the certificate to the bank for sur- 
render and thereupon the bank returned it. After the defendant became 
of age if he knew of the circumstances, he should have with reasonable 
promptness disaffirmed the transaction by which he became an appar- 
ent owner of the stock. It came to him as a part of his father’s estate 
and we may assume that the administrator had long since closed the 
account and distributed the estate. The administrator merely dis- 
charged a duty imposed upon him by law, the performance of which 
was directed by the county court which had charge of the administra- 
tion of the estate, so the question here is, may an heir to whom property 
has been transferred from the estate of his father, disaffirm the transac- 
tion? Upon this question we are cited to no authority and after con- 
siderable search are unable to find any. The rule applicable to con- 
veyances of real property under similar circumstances is that it is pre- 
sumed to be for the benefit of the heir and therefore accepted by him. 
However, it has been held in regard to the transfer of stock to an in- 
fant heir that he does not become liable where he has received no benefit. 
Brownell v. Adams, 1931, 121 Neb. 304, 236 N. W. 750, at page 756. 
See, also, Michie, Banks and Banking, vol. 7, p. 78, and vol. 2, p. 129. 

It appears in this case that at the time the transfer was made the 
stock had value and was therefore of benefit to the transferee. At that 
time being an infant and incapable of giving assent to the transaction 
he might renounce the transfer within a reasonable time after he reached 
his majority. What is a reasonable time of course depends as in other 
cases upon all the facts and circumstances of the case. There is noth- 
ing to show that he had knowledge of the transfer to him until at or 
about the time the action was commenced. In his answer he alleged 
that: he was not a stockholder; that he had not consented to the transfer 
which was not for his best interest or otherwise acquiesced therein. In 
the meantime according to the testimony of the witness Adams, the 
defendant had inquired of Adams whether he would be interested in a 
purchase of the stock. This inquiry made after the commencement of 
the action at a time when the liability upon the stock had already ac- 
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crued and when it was apparent that a ratification would create noth- 
ing but a liability, cannot be held to conclude the defendant from 
setting up his defense. It was not an offer, it was a mere inquiry, and 
under the facts as they then existed, the defendant could scarcely have 
intended by that act to accept the transfer. The action was begun in 
February, the answer was filed on May 5, and under the circumstances 
of this case it is held that the disaffirmance came within a reasonable 
time after the defendant had knowledge of the transfer to him. The 
defendant lived in the city of La Crosse, the bank was located in Vernon 
County and, so far as the record discloses, the only communication the 
defendant had either with his former guardian or with the officers of 
the bank was by correspondence. Consent to a transfer is not so read- 
ily presumed as would be an act in ratification of a contract by a minor 
because in that case the minor would have full and complete knowledge 
of the transaction. The record does not disclose that the defendant had 
such knowledge with regard to the transaction by which the stock was 
issued in his name until more than three years after reaching his ma- 
jority. 

The judgment appealed from is reversed and cause remanded with 
directions to enter judgment in favor of the defendant dismissing the 
action upon the merits. 


STATE ESCHEAT LAWS APPLY TO NATIONAL 
BANKS 





Starr v. Schram, United States District Court (E. D. Mich., S. D.), 
24 Fed. Supp. 888 





The Michigan Escheat laws are constitutional and apply to na- 
tional banks and to the receivers of such banks. Under these laws, 
the receiver of a national bank must account to the state for all 
deposits belonging to persons which have remained inactive for a 
period of seven years prior to the date of the closing of the bank. 

A national bank receiver, however, does not have to account to 
the estate for the deposits of persons merely because they have failed 
to file claims. Likewise, the receiver is not required to account to 
the plaintiff for unsurrendered negotiable instruments, such as cer- 
tificates of deposit, cashier’s checks, certified checks and drafts on 
correspondent banks, nor for the inactive accounts of corporations, 
partnerships or associations. 


Suit in equity by Raymond W. Starr, Attorney General, in the name 
and on behalf of the People of the State of Michigan, against B. C. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §432. 
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Schram, receiver of the First National Bank-Detroit, a national bank- 
ing association, to determine the right of the Board of Escheats of the 
State of Michigan to certain funds in the possession of the defendant. 

Decree in accordance with opinion. 

Raymond W. Starr, Atty. Gen., of Michigan, Charles J. Dovel, State 
Public Adm’r, of Lansing, and Edward P. Echlin, Public Adm’r, of 
Detroit, for plaintiff. 

Robert 8. Marx, Carl Runge, and Lawrence I. Levi, all of Detroit, 
for defendant. 


LEDERLE, D. J.—Plaintiff, being duly authorized to represent the 
State of Michigan, filed a bill of complaint in accordance with the pro- 
visions of Section 274d of the Judicial Code, Section 400, U. S. C., 
title 28, 28 U.S. C. A. § 400, for the purpose of determining the right 
of the Board of Escheats of the State of Michigan to certain funds now 
in the possession of the defendant, a receiver of an insolvent National 
Banking Association. 

A stipulation as to the facts was filed and the case was well briefed 
and well argued on behalf of both parties. 

The First National Bank-Detroit was a very large banking institution 
which came into being as a result of a merger of a number of state 
banks and national banks. It closed its doors on the 11th day of Febru- 
ary, 1933, and did not thereafter resume the conduct of normal bank- 
ing business. It had its principal place of business in the City of De- 
troit, Wayne County, Michigan. 

The Comptroller of the Currency made a finding that the bank was 
insolvent and appointed a receiver. The present defendant, B. C. Schram, 
is the successor receiver duly appointed by the Comptroller, and as such 
qualified and acting receiver has the custody of all of the assets of the 
First National Bank-Detroit. 

The Constitution of the State of Michigan and the statutes make 
complete provision for the custody of funds of missing persons and pro- 
vide for the establishment of a Board of Escheats made up of public 
officers who act as trustees of such funds. Constitution of Michigan 
1908, Article 6, Section 20; Article 2, Section 16; Compiled Laws of 
Michigan 1929, Section 5852, Section 13440, and Sections 13454 to and 
including Section 13477 and Section 15611; Public Acts of Michigan 
for 1933, Acts Nos. 40, 45, 171. 

These laws make it the duty of banks and receivers for banks to 
report to the public authorities cases in which accounts with depositors 
have remained inactive for the statutory period and under certain cir- 
cumstances require the bank or its receiver to turn over such funds to 
the Board of Escheats. If these statutes are valid, and if they are ap- 
plicable to a receiver of an insolvent national banking association, the 
plaintiff is entitled to a decree requiring the defendant to make the re- 
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ports provided for in the statute and requiring him to account for the 
funds in his custody, coming within the provisions of the statute. 

It is the claim of the defendant that the provisions of the statute 
which require him to turn over the funds to the State are unconstitu- 
tional. This is not a valid defense to this action, in that the defendant 
is not in a position to question the validity of a State statute that does 
not injure him. He is under no obligation to question the validity of 
a statute merely because it may violate the rights of some third party. 
Premier-Pabst Sales Co. v. Grosscup, 298 U. S. 226, 56 S. Ct. 754, 80 
L. Ed. 1155; Henneford v. Silas Mason Co., 300 U. S. 577, 57 S. Ct. 
524, 81 L. Ed. 814. 

The Receiver further questions the application of the Statutes to 
an insolvent national bank. When he first assumed control of the assets 
of this bank he complied with the provisions of the Statutes and con- 
tinued to do so until December, 1936. During this time he turned over 
to the State a sum in excess of $400,000 and it does not appear that 
any persons interested in any of the deposits ever objected to this pro- 
cedure. The Michigan Statutes adequately protect the interests of the 
missing depositor. The precedure fixed by these laws has been sustained 
generally by the Michigan courts. The legislation is valid and does not 
contravene any provisions of either the federal or state constitutions. 
The missing depositor does not lose any rights in having his funds 
transferred to the custody of the State for, if the depositor abandons 
the funds, the State has the undoubted right to claim them. 

The defendant is an officer of the United States and will not be in- 
jured if it is later learned that in complying with the Michigan Stat- 
utes he was in error. Auten v. U. S. National Bank of New York, 174 
U. S. 125, 140, 19 S. Ct. 628, 43 L. Ed. 920. 

National banks are ‘‘subject to the laws of a state in respect to their 
affairs, unless such laws interfere with the purposes of their creation, 
tend to impair or destroy their efficiency as federal agencies, or conflict 
with the paramount law of the United States.’’ First National Bank 
v. Missouri, 263 U. S. 640, 44 8. Ct. 213, 215, 68 L. Ed. 486. First Na- 
tional Bank v. Commonwealth of Kentucky, 9 Wall. 353, 19 L. Ed. 701. 

Valid escheat laws of a state apply to national banks. Territory of 
Alaska v. First National Bank of Fairbanks, 9 Cir., 41 F. 2d 186. 

Unclaimed moneys in the possession of an officer of the United States 


are subject to the escheat laws of the state. See United States v. Phillip’ 





Klein, Escheator, 303 U. S. 276, 58 S. Ct. 536, 82 L. Ed. 
by the United States Supreme Court, February 28, 1938. 


, decided 


The insolvency of the First National Bank of Detroit did not ter- 
minate its corporate existence nor render inoperative the laws of the 
state. Connolly v. First National Bank, 6 Cir., 86 F. 2d 683, 686. 

Upon the appointment of a Receiver for an insolvent bank, the as- 
sets become a trust fund in the hands of the Receiver, which are paid 
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over to the Comptroller and the Comptroller is authorized to make a 
ratable dividend, ‘‘. . . on all such claims as may have been proved 
to his satisfaction or adjudicated in a court of competent jurisdiction, 

..’ 120.8. C0. A. § 194. 

Under the laws of the State of Michigan, it is the duty of the At- 
torney General to file requests for lists and after taking proper pro- 
cedure as outlined in the statute to claim funds belonging to so called 
missing persons. There is nothing in the procedure outlined in the 
Michigan Statute which is inconsistent with the laws passed by Con- 
gress, providing for the distribution of the assets in the hands of the 
Comptroller, 

Neither the creditors of an insolvent national bank nor the corpora- 
tion itself has any legal or equitable right to claim funds that admittedly 
belong to such missing persons or their legal representatives. There 
is nothing in the National Banking Act which indicates that Congress 
intended that such funds should be arbitrarily turned over either to 
the other creditors or to the insolvent corporation. 

It seems obvious that the receiver would not acquire title to the 
funds in question unless he did so by operation of law. The State of 
Michigan has elected to take custody of such funds itself, which it had 
a right to do, and to preserve such funds for the benefit of the depositor 
or his heirs, and in case neither the depositor nor his heirs made claim 
for them, to provide that they should escheat to the state. This legis- 
lation is valid and binding upon this court. 

However, the rights of the plaintiff like the rights of every other 
claimant to the trust funds in the hands of the receiver were fixed as 
of February 11, 1933. The National Banking Act makes complete pro- 
vision for the distribution of all of the funds derived from the liquida- 
tion of the assets of a National Banking Association. 12 U. S. C. A. 
§ 194. The system outlined by the National Banking Act is exclusive 
and the state laws cannot be so construed as to invade this exclusive 
federal field. Cook County National Bank v. U. S., 107 U. S. 445, 2 
S. Ct. 561, 27 L. Ed. 537; Davis v. Elmira Savings Bank, 161 U. 8. 275, 
16 S. Ct. 502, 40 L. Ed. 700. 

This act provides for the filing of claims and the paying of dividends 
and the final winding up of the affairs of such a bank. The trust funds 
in the hands of the Receiver are to be distributed to persons whose 
claims have been proved to the satisfaction of the Comptroller or ad- 
judicated in a Court of competent jurisdiction. The National Banking 
Act does not provide for turning funds over to the plaintiff in case the 
records of the bank indicate that some depositors or creditors have not 
filed claims and the State of Michigan cannot acquire any additional 
rights in the funds of the closed bank because of the failure of such 
depositors or creditors to file claims. Likewise the Receiver is not re- 
quired to account to the plaintiff for unsurrendered negotiable instru- 
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ments, such as Certificates of Deposit, Cashiers Checks, Certified Checks 
and Drafts on corresponding banks, nor for the inactive accounts of 
corporations, partnerships or associations. 

A decree may be entered directing the defendant Receiver to ac- 
count to the plaintiff in accordance with the Statutes for all deposits 
belonging to persons who have not had any dealings with the bank for 
a period of seven (7) years prior to February 11, 1933, and denying 
all of the other claims of the plaintiff. 


BANK PROTECTED IN TAKING DEED FROM 
GUARDIAN AS SECURITY FOR DEBT 





Tattnall Bank v. Harvey, Supreme Court of Georgia, 108 S. E. Rep. 724 





A guardian transferred funds, deposited in his name as guardian 
in a bank, to his individual account in the same bank. He used the 
funds to purchase realty, taking title in his own name and subse- 
quently deeded the property to the bank as security for an indi- 
vidual debt. Eight years later, the ward brought this action to en- 
join the bank from enforcing the deed. It was held that the bank 
was entitled to judgment in the absence of proof that the bank 
was aware of the guardian’s misuse of his ward’s funds. 

The general rule, supported by the overwhelming weight of au- 
thority, is that the mere fact that a fiduciary deposits in a bank to 
his individual account a check drawn by him in his fiduciary ¢a- 
pacity, or transfers funds by a check from an account in the bank 
in his name as a fiduciary to his personal account in the bank, will 
not of itself charge the bank with knowledge or notice that he is 
misappropriating or will misappropriate such funds. 


Suit by Eva Harvey, by next friend, against the Tattnall Bank to 
enjoin the bank from enforcing a deed to secure a debt executed to the 
bank by the plaintiff guardian as an individual and to have impressed 
a trust on the land to extent of money used by the guardian as part 
payment of the purchase price. Judgment for plaintiff, and defendant 
brings error. 

Reversed. 

J. V. Kelley, of Reidsville, and C. L. Cowart, of Glennville, for plain- 
tiff in error. ° 

P. M. Anderson, of Claxton, for defendant in error. 


JENKINS, J.—1. While it is the rule that a bona fide purchaser of 
property in which trust funds have been invested is protected (Thrasher 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §395. 
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v. Partee, 37 Ga. 392; Lane v. Partee, 41 Ga. 202, 207; McNamara v. 
McNamara, 62 Ga. 200 (5), 208; First National Bank v. Pounds, 163 
Ga. 551, 186 S. E. 528; Code, §§ 37-111, 37-213), the beneficiary of a 
trust estate may at his option, within a reasonable time, ‘‘affirm or re- 
ject an unauthorized investment by the trustee’’ (Code, § 108-424), 
and equity will aid the beneficiary in recovering the funds or property, 
or enforcing a lien for the wrongfully used funds, provided that the 
assets can be traced and remain in the hands of a person ‘‘affected with 
notice of the misapplication.’’ Code, § 108-425; Miller & Co. v. Gibbs, 
161 Ga. 698, 708, 182 S. E. 626; Hardy v. Hardy, 149 Ga. 371, 100 
S. E. 101; Georgia R. Co. v. Liberty Nat. Bank & Trust Co., 180 Ga. 
4 (4-c, d, f), 177 8. E. 803; Planters’ Bank v. Prater, 64 Ga. 609; Car- 
ter v. Lipsey, 70 Ga. 417. Where the absolute title is apparently in a 
vendor or mortgagor, the vendee or mortgagee is protected, unless the 
one seeking to set up a lien or trust against the property can show that 
the vendee or mortgagee had notice of trust funds having gone into the 
property. The mere fact that he might have had some knowledge of 
a mingling by his vendor of trust funds with his own is not sufficient 
to charge the vendee with notice that trust funds had been diverted in 
the purchase of a particular piece of land. Hathorn v. Maynard, 65 
Ga. 168, 172. See also Williams v. Smith, 128 Ga. 306 (1), 57 S. E. 801. 

2. While it is the rule that ‘‘if a bank has notice or knowledge that 
a breach of trust is being committed by the improper withdrawal of 
funds, it incurs liability, becomes responsible for the wrong done, and 
may be made to replace the funds which it has been instrumental in 
diverting’’ (American National Bank v. Fidelity Co., 129 Ga. 126 (1), 
129, 58 S. E. 867, 12 Ann. Cas. 666), it is the general rule that every 
person is presumed to have the intention of discharging whatever duty 
the law may cast upon him (Doe ex dem. Truluck v. Peeples, 1 Ga. 3, 
5), and that a trustee will faithfully administer the trust. American 
Trust & Banking Co. v. Boone, 102 Ga. 202, 204, 29 S. E. 182, 40 L. R. A. 
250, 66 Am. St. Rep. 167; Munnerlyn v. Augusta Bank, 88 Ga. 233 
(4, 5), 237, 14 S. E. 554, 30 Am. St. Rep. 159; Munnerlyn v. Augusta 
Bank, 94 Ga. 356, 258, 21 S. E. 575. This constitutes the underlying 
principle of the statute (Code, § 13-2042), which is as follows: ‘‘ When- 
ever any agent, ... guardian, trustee, either express or implied, or 
other fiduciary whether bona fide or mala fide shall deposit any money 
in any bank to his credit as an individual, or as such agent, trustee, or 
other fiduciary, whether the name of the person or corporation for whom 
he is acting or purporting to act be given or not, such bank shall be 
authorized to pay the amount of such deposit or any part thereof, upon 
the check of such agent, . . . trustee, or other fiduciary, signed with 
the name in which such deposit was entered, without being account- 
able in any way to the principal, cestui que trust, or other person or 
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corporation who may be entitled to or interested in the amount so de- 
posited.’’ In accordance with the general principle thus given expres- 
sion, and in view of the multitudinous transactions in the ordinary daily 
course of banking, such institutions are not to be hampered and the 
course of their business, in which the public has a vital interest, 
clogged and slackened by unreasonable restrictions and overburdens. 
Therefore it is the rule, supported by the overwhelming weight of au- 
thority, that the mere fact that a fiduciary deposits in a bank to his 
individual account a check drawn by him in his fiduciary capacity, or 
transfers funds by a check from an account in the bank in his name as 
a fiduciary to his personal account in the bank, will not of itself charge 
the bank with knowledge or notice that he is misappropriating or will 
misappropriate such funds. New Amsterdam Casualty Co. v. Robert- 
son, 129 Or. 663, 278 P. 963, 64 A. L. R. 1396, 1404, and cit.; White- 
Dulany Co. v. Craigmont State Bank, 48 Idaho 100, 279 P. 621; Em- 
pire Trust Co. v. Cahan, 274 U. S. 473, 47 S. Ct. 661, 71 L. Ed. 1158, 
57 A. L. R. 921, 925; Whiting v. Hudson Trust Co., 234 N. Y. 394, 
406, 138 N. E. 33, 25 A. L. R. 1470; Bischoff v. Yorkville Bank, 218 
N. Y. 106, 112 N. E. 759, L. R. A. 1916F, 1059, and cit.; 7 Am. Jur. 
376, § 522, and cit.; 9 C. J. 610, § 294, and cit.; L. R. A. 1915C 528, 
notes. 

3. In this suit by a ward to enjoin a bank from enforcing its deed 
to secure debt, executed to the bank by her guardian as an individual, 
and to impress a trust on the land to the extent of her money used by 
the guardian as part payment of the purchase-price, the court erred 
in granting an injunction against the bank, since, under the preceding 
rules and the evidence, a finding in its favor was demanded. The mere 
fact that it appears from the testimony of the guardian that he had 
transferred certain money, deposited in the bank in his name as ‘‘ guard- 
ian for minor children,’’ to his individual account in the bank, with 
the statement to the bank’s cashier that he intended to invest such 
money ‘‘in land, but did not tell him what land,’’ or in whose name 
the investment was to be made, and that the guardian soon afterwards 
drew a check on his individual account necessarily including the greater 
part of the transferred fund in part payment of the purchase-price 
of land, the title to which was taken in his own name, but where it was 
not made to appear that the bank was informed or was made aware of 
the purpose for which such check was drawn, or, if for a purchase, for 
whose benefit it was made, or in whose name the title would be taken, 
would not be sufficient to charge the bank with guilty knowledge of such 
misapplication. Accordingly, where, eight years after these transac- 
tions, the person who was guardian executed to the bank a lien on the 
land, the bank was not chargeable with notice that the transfer of trust 
funds and their subsequent withdrawal, as above set forth, were made 
for the purpose of purchasing the land in question, as against the posi- 
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tive testimony for the bank that it acted in entire good faith and with- 
out knowledge or notice. 
Judgment reversed. All the Justices concur. 


SURVIVOR ENTITLED TO JOINT ACCOUNT 


Murphy v. Nally, Supreme Judicial Court of Massachusetts, 17 N. E. 
Rep. (2d) 151 





An aged depositor told her cousin to take her bank books and 
have the accounts, then standing in her name, transferred to joint 
accounts in the names of herself and the cousin and he had the 
accounts so changed. It appeared that the cousin had never advised 
her in any way concerning the management of her affairs. After 
her death, her administrators brought an action to recover the ac- 
counts on the ground that the cousin had used undue influence in 
having her change the accounts into joint accounts. It was held that 
the depositor had acted entirely upon her own independent judg- 
ment and that the cousin was entitled to the accounts. 


Appeal from Probate Court, Worcester County; F. H. Chamberlain, 
Judge. 

Action by William E. Murphy and others, as administrators of the 
estate of Katherine E. Abbott, deceased, against James A. Nally to re- 
cover bank accounts which defendant had allegedly caused deceased, 
through undue influence upon the deceased, to transfer into their joint 
names. From an adverse decree, petitioners appeal. 

Affirmed. 

W. C. Maguire, of Chicago, and A. A. Philbin and J. J. Philbin, 
both of Clinton, for petitioners. 

G. R. Stobbs, of Worcester, and W. J. Granfield, of Springfield, for 
respondent. 


RONAN, J.—Upon a petition filed by the petitioners, as the admin- 
istrators of the estate of Katherine E. Abbott, in the Probate Court 
of Worcester County, alleging that the respondent, who stood in a fidu- 
ciary relation with the intestate, had caused her, through undue in- 
fluence exerted by him upon her, to transfer certain bank accounts 
owned by her into their joint names and to transfer certain securities 
to him, a decree was entered that the deposits were the property of the 
respondent and that the stocks and bonds were assets of the estate. The 
petitioners appealed. 

There are no findings of material facts but all the evidence has been 
reported. It is the duty of this court to examine the evidence, deter- 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §423. 
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mine the facts and decide the case upon its own judgment, giving due 
weight to the findings made by the judge of probate upon oral testi- 
mony of witnesses who appeared before him, which findings are not to 
be reversed unless they are plainly wrong. Comstock v. Bowles, Mass., 
3 N. E, 2d 817, and cases cited. The ownership of the stocks and bonds 
is not now in issue. 

The intestate died on January 6, 1937, at the age of seventy-three 
years. The respondent was her third cousin. The relations between 
the families of both had been fairly close and intimate for a great many 
years. Michael Abbott, her brother, had died in 1930 leaving to her all 
his property amounting to $16,000. Her brother and the respondent 
were friends. The intestate had lived in Spencer all her life. The re- 
spondent, a clergyman, was connected with a church in Worcester dur- 
ing the five years preceding September, 1930, and during this period 
he visited his cousin, the intestate, on at least twenty-four occasions. 
In September, 1930, he was assigned to a church in Spencer where he 
remained for nearly four years. His residence there was located upon 
the same street upon which the intestate lived. He saw her daily. 
Sometimes, she would call him as he was passing and, at times, she 
complained because he went by without coming in. She frequently told 
him that her brother, Michael, wanted his property to go to the respond- 
ent and that she would comply with the wishes of her brother. The 
respondent made no suggestions and never advised her concerning this 
property. She was capable of managing her own affairs. At the time 
of the transactions in question she was about sixty-eight years of age 
and in normal health for a person of her years. None of her mental 
faculties was impaired. She was sensible and strong willed. 

She went to her safety deposit box on December 6, 1932, and re- 
moved four bank books and some stocks and bonds and took them home. 
These books and securities had come to her from the estate of her 
brother. When the respondent called at her home, she told him she 
wanted to settle things as her brother had told her to do and wanted 
the respondent to have the bank books, securities, and joint control 
of her safety deposit box. She told him to take the bank books to the 
various banks and have them made into joint accounts. He went to 
the banks and returned with identification cards and transfer slips. On 
his visit on the next day, he told her it would be necessary to have a 
witness to their signatures. They agreed to request one Putnam to act 
as a witness. Putnam was connected with a local bank where the in- 
testate had done business for years. She was well acquainted with 
him. Putnam came to the house and, in the presence of the respondent, 
fully explained the nature of a joint account and the effect of signing 
the cards and slips. He also informed the intestate concerning joint 
control of her safety deposit box. She expressed satisfaction and she 
and the respondent signed the papers necessary to create the joint ac- 
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counts. Putnam witnessed the signatures and then left. The intestate 
then handed the stock to the respondent, instructing him to make a list 
of it. He told her to return the books and securities to the box as there 
might be a fire. She tendered him a key to the box, but he declined to 
accept. She told him where he could find it, if he wanted it. Within 
a day or two he went to the bank and signed a card giving him access 
to the box, but he never went to this box while his cousin was alive. 
The intestate took or mailed the books, together with the cards and 
slips, to the banks and the accounts were changed to joint accounts. 
On January 4, 1933, she created another joint account giving him the 
check to open this account. At the same time she divided $250 be- 
tween the respondent, his mother and sister. From the time of these 
transactions and up to the death of the intestate, the respondent never 
had possession of the books or securities and never had a key to the 
box. \ 

The evidence on the issue of undue influence taken as a whole shows 
scarcely anything beyond an opportunity for its exercise. The intestate 
fully understood and appreciated the effect of changing her accounts 
into joint accounts. There is nothing to indicate that her action was 
not free and voluntary. We agree with the remark made by the judge 
of probate during the argument before him that there was no evidence 
of undue influence. Walsh v. MeGrenery, Mass., 12 N. E. 2d 78; Foley 
v. Philbrook, Mass., 15 N. E. 2d 452. 

There was no relation of trust and confidence between the intestate 
and the respondent. She never consulted with him concerning her busi- 
ness. He never discussed her own property with her. Mere friend- 
ship existing between the parties cannot be converted into a fiduciary 
relation where there is no evidence that she relied upon him in any 
way or that he ever attempted to advise her. She acted entirely upon 
her own independent judgment and apparently intended to carry out 
the wishes of her deceased brother in creating the joint accounts. The 
evidence fails‘to disclose any fiduciary relation between them. Smith 
v. Smith, 222 Mass. 102, 106, 109 N. E. 830; Hill v. Hill, 278 Mass. 44, 
51, 179 N. E. 241; Millett v. Temple, 285 Mass. 87, 90, 188 N. E. 382. 

The intestate intended to give the respondent a present interest in 
each of the five deposits, which was measured and defined by the con- 
tractual rights established with the banks by virtue of the operation 
of the deposit agreements made at the time the accounts became joint 
and payable to the survivor. Such an interest ripened into a full and 
complete ownership of the deposits upon the death of the intestate, 
which then became the sole property of the respondent. Holyoke Na- 
tional Bank v. Bailey, 273 Mass. 551, 174 N. E. 230; Coolidge v. Brown, 
286 Mass. 504, 190 N. E. 723; Goldston v. Randolph, Mass., 199 N. E. 
896, 103 A. L. R. 1117; Batal v. Buss, Mass., 199 N. E. 750. 

Decree affirmed. 
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AUTHORITY TO FILL BLANK SPACES IN 
CHECK 


Cinema Circuit Corp. v. Merrill Amusement Corp., Supreme Court of 
New Jersey, 2 Atl. Rep. (2d) 43 





The defendant corporation signed checks in blank and delivered 
them to the plaintiff corporation with authority to fill in the blank 
spaces and use the checks for meeting certain bills which might 
arise in the future. After the authority to fill in the checks had 
been revoked by the defendant, the plaintiff filled in a check although 
the defendant owed the plaintiff no money. It was held that the 
plaintiff could not enforce the check against the defendant. 


Syllabus by the Court 
While a person in possession of a negotiable instrument has prima 
facie authority to complete it by filling up the blanks therein in ma- 
terial particulars, yet in order that such instrument when completed 
may be enforced, by one not a holder in due course, against any person 
who became a party thereto prior to its completion, it must have been 
filled up strictly in accordance with the authority given. 





Appeal from Third Judicial District Court, Bergen County. 

Suit on a check by the Cinema Circuit Corporation against the Mer- 
rill Amusement Corporation. From a judgment in favor of the plain- 
tiff, the defendant appeals. 

Judgment reversed and new trial awarded. 

Atwood C. Wolf, of Jersey City, for appellant. 

William V. Breslin, of Lyndhurst, for appellee. 

TRENCHARD, J.—This is an appeal from a judgment in favor 
of the plaintiff-appellee against the defendant-appellant. 

The plaintiff corporation based its suit upon a check dated April 
13, 1937, and drawn to its order. 

The plaintiff being the payee of this check, it is not contended that 
it was a holder in due course, nor does the state of demand allege any 
facts to indicate anything other than that the suit was for the amount 
of the check which the defendant had wholly failed, refused and neg- 
lected to pay. 

At the trial the treasurer of the plaintiff corporation simply iden- 
tified the check and testified that when it was sent to the bank it was 
returned marked ‘‘payment stopped.’’ He further testified on cross- 
examination that he himself filled in the amount, date and plaintiff’s 
corporate name as payee of the check; that it was one of several checks 
signed in blank by the defendant which had been given to the plaintiff 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §599. 
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several weeks before, and on further cross-examination testified that 
when the several checks signed in blank were given to the plaintiff 
corporation by the defendant, together with the check book in which 
they were contained, it was by ‘‘a blanket order given by the secretary 
of the defendant corporation to make good any amounts that had to 
be made good from the corporation.’? Without more, the plaintiff 
rested. The defendant moved for a non-suit which was denied. 

Thereupon the defense called three witnesses, directors and officers 
of the defendant corporation, and their testimony established the fol- 
lowing facts, which throughout the case remained uncontroverted: (1) 
That the defendant’s check book and some other checks in blank were 
given to the plaintiff so that defendant’s film bills incurred in the op- 
eration of its moving picture theatre could be paid to the film company 
during the absence, and because of the illness, of the secretary of the 
defendant corporation; (2) that this authority was revoked April 5, 
1937, at a conference held in the plaintiff’s office on that date; (3) that 
no debt or other obligation was then due to the plaintiff from the de- 
fendant but that in fact the plaintiff was actually indebted to the de- 
fendant. 

No rebuttal was offered by the plaintiff at the close of the defend- 
aut’s case. 

The trial judge, sitting without a jury, reserved decision and there- 
after rendered judgment for the plaintiff and against the defendant, 
from which the defendant appeals. 

With respect to alleged errors relating to the exclusion of defend- 
ant’s evidence, we are inclined to think that none of such alleged errors 
were harmful to the defendant in the circumstances disclosed by the 
record. 

But when we come to consider the assignment of error respecting 
the judgment for the plaintiff, we think that it has merit. 

The error, among others alleged, is that there was no evidence upon 
which the judgment could be founded, in that the uncontradicted evi- 
dence was that any prior authority for plaintiff to make such a check 
had been revoked before the check in question was drawn. As we have 
pointed out the evidence was uncontradicted that any authority to fill 
out the blank checks was revoked on April 5, 1937, about eight days 
before the plaintiff made out the check in question to its own order, and 
that there was then no existing obligation of the defendant due the 
plaintiff, 

While a person in possession of a negotiable instrument has prima 
facie authority to complete it by filling up the blanks therein in material 
particulars, yet in order that such instrument when completed may be 
enforced, by one not a holder in due course, against any person who 
became a party thereto prior to its completion, it must have been filled 
up strictly in accordance with the authority given. R.S. 7:2—14. 
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Since the uncontradicted evidence disclosed that the plaintiff had 
no authority to fill up the blanks in the checks, it follows by the plain 
words of the statute that the check could not be ‘‘enforced’’ against 
the defendant. 

The judgment will be reversed, and a new trial awarded; costs to 
abide the event. 


TENDER OF PRINCIPAL BEFORE MATURITY 
DOES NOT STOP RUNNING OF INTEREST 





Crisler v. Bank of Canton, Court of Appeals of Georgia, 199 S. E. 
Rep. 252 





The tender of the principal amount prior to the due date of a 
note, together with interest to the date of the tender, does not stop 
the running of interest. The maker must pay the principal and 
interest to maturity if he wishes to take up the note. 

In this case the defendant bank held a $10,000 note made by the 
plaintiff and secured by shares of stock. The note was due February 
15, 1938. In June, 1937, the plaintiff, desiring to release the col- 
lateral, offered to pay the principal with interest to the date of the 
tender. The bank refused to receive the payment and insisted on 
the payment of the interest to the date of the note’s maturity. The 
plaintiff finally paid the full amount of interest but subsequently 
brought this action to recover what he considered an excess payment. 
It was held that he was not entitled to recover. 


Suit by C. M. Crisler against the Bank of Canton to recover over- 
paid interest on a note. To review a judgment for defendant, plaintiff 
brings error. 

Judgment affirmed. 

C. M. Crisler sued the Bank of Canton to recover $441.39 as overpaid 
interest on a note, and alleged that on February 15, 1937, he made to 
the bank a promissory note for $10,000 principal, due ‘‘By Feb. 15, 
1938,’’ with interest at the rate of seven per cent. per annum until 
paid, and put up as security to this note 200 shares of stock in the 
Canton Cotton Mill of the approximate value of $20,000; that three 
days before June 28, 1937, plaintiff, desiring the release of his cotton 
mill stock, went to the bank and offered to pay W. S. Elliott, cashier 
thereof, the principal and interest up to that date, but said officer refused 
to accept the principal and interest to that date and release the stock, 
and demanded that the principal and interest on the note to February 
15, 1938, be paid; that on June 28, 1937, plaintiff went back to the 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1442. 





THE BANKING LAW JOURNAL 911 


bank and again demanded the release of his said property on the pay- 
ment of the principal and interest to that date, and, on refusal of the 
bank to comply with his demand, he paid the principal and interest 
on the note to February 15, 1938, in order to obtain the release of his 
said property, and sued for the alleged overpayment of interest. 

The defendant answered, and in substance set up that prior to 
February 15, 1937, plaintiff owed it approximately $21,000, which was 
secured by certain stocks, and plaintiff asked W. S. Elliott, vice-presi- 
dent of the bank, to sell certain of this collateral and reduce his indebted- 
ness to $10,000, for which latter amount he desired to make a new 
note; that Elliott agreed to do this and told the plaintiff he could make 
the new note due in three, six, or twelve months; that subsequently some 
of the collateral was sold and plaintiff’s indebtedness was reduced to 
$10,000, and on February 15, 1937, W. S. Elliott, vice-president of the 
bank, wrote the plaintiff a letter and enclosed a renewal note for $10,000, 
with the due date left blank, and instructed the plaintiff in the letter 
that he could fill in the due date of the note for three months, six 
months, or twelve months; that when the note was returned to the bank 
by the plaintiff he had written in the due date, ‘‘by Feb. 15, 1938,’’ 
this not being in accordance with the understanding and agreement the 
defendant had with the plaintiff; the defendant, through its vice-presi- 
dent, W. S. Elliott, before accepting the note marked out the word 
‘*by,’’ leaving the note with a definite due date of February 15, 1938; 
that no desire for taking down the collateral was expressed by the 
plaintiff when he paid the note and he did not give that as his reason 
for paying it, but defendant did tell him at that time that he would have 
to pay the interest on the note for a year. 

The plaintiff, C. M. Crisler, testified, in substance, that prior to 
February 15, 1937, he owed the Bank of Canton $19,000, plus interest, 
and to secure this indebtedness he had up 200 shares of Canton Cotton 
Mill stock, 100 shares of Coca Cola stock, and 10 shares of Canton 
telephone stock; that he told W. S. Elliott, cashier of the bank, to sell 
the Coca Cola stock and reduce the indebtedness to $10,000, and that he 
would make a new note for the amount, and Elliott agreed to do that 
and said he would renew it for three, six, or twelve months; that the 
debt was reduced to $10,000 by the proceeds from the sale of the Coca 
Cola stock, and Elliott then wrote plaintiff advising him of this and 
sent him a new note to sign; that ‘‘the $10,000 note which he enclosed 
me with that letter, under date of February 15th, its due date was left 
blank. It was left blank because Mr. Elliott had advised me before that 
that I could make the due date either three months, six months or 
twelve months. And I believe that was the only discussion, directly or 
indirectly, that I ever had with Mr. Elliott with reference to the due 
date of it prior to the time that I signed it. In addition to the discus- 
sion he had with me at the time he told me he would renew my note 
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for three, six or twelve months time, he told me in the letter I have 
identified under date of January 23rd that I could make the new note 
for three, six or twelve months for $10,000. And so I not only had 
verbal information that they would accept it and renew my note for 
$10,000 for three, six or twelve months from date for that rate of interest 
annually, but I also had written confirmation of that at the time I 
signed that note. As to whether or not then, notwithstanding that in- 
formation from Mr. Elliott as vice-president of the bank, and notwith- 
standing he was giving me the option of making it due and payable in 
three, six or twelve months time, yet I, without any further conference 
with him, and without any agreement on his part, wrote that word ‘by’ 
in there... . I wouldn’t know whether the word ‘by’ was marked off 
before he accepted it or not, and I wouldn’t say that it wasn’t’’; that 
the word ‘‘by’’ was in the note when he left it at the bank and was 
marked out when he paid it; that he went to the bank the latter part of 
June, 1937, on Saturday, and had a conversation with Mr. Adams, 
assistant cashier, about prorating the interest and paying the note at 
that time, and Mr. Adams told him that Mr. Elliott, who had handled 
the entire matter, would be back Monday and to see him about it; ‘‘then 
on Monday I returned to the bank and had my conversation with Mr. 
Elliott. I told Mr. Elliott that I had the money available, and that I 
would like to have the privilege of paying off the note. As to whether 
or not Mr. Elliott told me that the note was given for a positive due 
date—I asked him to prorate the interest, and he said it was against 
the rule of the bank, or the banking rules under which he operated, that 
is what I imagine he meant. As to whether or not then we had some 
discussion about it, that was all that was said, I had asked permission 
to pay it and stop the interest that day—I asked Mr. Adams, I didn’t 
say stop the interest that day because I wanted my collateral. ... That 
was Mr. Adams on Saturday. I told him that on Saturday. That was 
all that I told him. As to whether or not I came back and told Mr. 
Elliott that I wanted to pay the interest up until that day—up until 
I could get my note. The discussion was with reference to the interest, 
and that was all the discussion we had about it. He said the rules 
wouldn’t permit it, and I asked him to go to see somebody, the finance 
committee, or whoever had charge of it, and see if they wouldn’t modify 
it, and he said they wouldn’t do it. That was all the conversation I 
had with him, so far as I remember it. I didn’t go back to Atlanta then 
that day. I came in from Atlanta that day. I went back the next 
day. I paid him on Monday. I paid him with a certified check from 
the First National Bank of Atlanta, and paid the full amount of the 
interest up to the year. So when I came to the bank from Atlanta that 
day, before I talked to Mr. Elliott, I brought a certified check for the 
full amount of that, up to the due date of it, that is, right up to that 
time. I had in my possession, payable to the Bank of Canton, when I 
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eame here to discuss the matter with Mr. Elliott, a cashier’s certified 
check from Atlanta to pay off this entire indebtedness, up until the 
due date, twelve months from the date of it... . I wanted to prorate the 
interest. As to whether or not I made a demand upon Mr. Elliott to 
deliver me my stock—when I tendered the check that was a demand. 
As to whether or not that is the only demand I ever made, tender him 
the check—I didn’t know of any other demand to make. So that was 
the only demand I ever made for my stock. After I gave him the check 
that I had for the full amount of interest, a full year from the date 
of it, then the stock was turned over to me.’’ At the conclusion of 
plaintiff’s evidence the court, on motion of counsel for the defendant, 
granted a nonsuit, and the exception here is to that judgment. 

Howell Brooke, of Canton, for plaintiff in error. 

Jno. S. Wood, of Canton, for defendant in error. 


SUTTON, J. (after stating the foregoing facts). 

If the plaintiff fails to make out a prima facie case, or if, admitting 
all the facts proved and all reasonable deductions from them, the plain- 
tiff ought not to recover, a nonsuit shall be granted. Code, § 110-310; 
Evans v. Josephine Mills, 119 Ga. 448 (2), 46 S. E. 674; Walker v. 
Georgia Railway & Electric Co., 123 Ga. 368, 50 S. E. 121; Flippin v. 
Central of Georgia Railway Co., 35 Ga. App. 243 (3), 182 S, EB. 918. 
The court properly granted a nonsuit. With reference to the renewal 
and acceptance of the $10,000 note by the bank, the plaintiff testified 
that he not only had verbal instructions from the bank that it would 
renew and accept the $10,000 note for three months, six months or 
twelve months, but he also had written instructions to that effect, and 
that he did not know whether the word ‘‘by’’ was marked out in the 
note before the bank accepted it, and he would not say that it was not 
marked out when the note was accepted by the bank. The only infer- 
ence and reasonable deduction to be drawn from the plaintiff’s evidence 
is that the word ‘‘by’’ in the note before the due date, February 15, 
1938, was stricken before the bank accepted the note. This being true, 
the plaintiff was obligated to pay the full amount of interest to Feb- 
ruary 15, 1938, and had no right to take up the note without paying 
principal and interest to that date. Certainly the burden was on the 
plaintiff to prove that the word ‘‘by’’ was not stricken before the bank 
accepted the note, and this he failed to do. But regardless of this 
feature of the case, the plaintiff’s evidence shows beyond question that 
the payment of the principal and full amount of interest on June 28, 
1938, was a voluntary payment by him to the bank. He testified that 
he told Mr. Elliott, the officer of the bank who handled the matter, that 
he had the money and would like to have the privilege of paying off 
the note, and asked him to prorate the interest, and permit him to pay 
and stop the interest that day, but he did not give as a reason for this 
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that he wanted his collateral. He further testified that when he went 
to the bank to discuss the matter with Mr. Elliott he had a certified 
check from the First National Bank of Atlanta for the full amount of 
the note, principal and interest to February 15, 1938, and that the only 
demand that he ever made for his stock was the tender of this check to 
the bank in payment of the note. 

Code, § 20-1007, provides: ‘‘ Payments of taxes or other claims, made 
through ignorance of the law, or where the facts are all known, and 
there is no misplaced confidence and no artifice, deception, or fraudu- 
lent practice used by the other party, are deemed voluntary, and cannot 
be recovered back, unless made under an urgent and immediate neces- 
sity therefor, or to release person or property from detention, or to 
prevent an immediate seizure of person or property. Filing a protest 
at the time of payment does not change the rule.’’ See, also, Hoke v. 
Atlanta, 107 Ga. 416, 33 S. E. 412; Strange v. Franklin, 126 Ga. 715, 
55 S. E. 948; West v. Brown, 165 Ga. 187 (1), 140 S. E. 500; Strachan 
Shipping Co. v. Savannah, 168 Ga. 309 (3), 147 8. E. 555. When the 
plaintiff made the payment which he now seeks to recover back, all the 
facts were known to him and there was no misplaced confidence or 
artifice, deception or fraudulent practice, nor was there any urgent or 
immediate necessity for then making the payment, nor was it made to 
release his property from detention. So, under the evidence and the 
law applicable thereto, the plaintiff was not entitled to recover, and the 
court properly granted a nonsuit. 

Judgment affirmed. 


LIABILITY OF DEPOSITOR FOR OVERDRAFT 





Mendota State Bank v. Riley, Supreme Court of Minnesota, 281 N. W. 
Rep. 767 





The fact that the cashier of a bank wrongfully and for purposes 
of her own fails to charge up against a depositor’s account certain 
checks drawn by her, will not excuse her from liability for the over- 
draft created when the checks are subsequently charged against the 
account. 


The defendant in this case was a depositor in the plaintiff bank. 
Between the dates of September 10, 1934 and June 25, 1935, the 
defendant drew eighteen checks on the bank in favor of various 
payees, which checks the cashier neglected to charge against her 
account. The checks were paid by the bank, stamped ‘‘Paid’’ by 
the cashier and kept by him in a drawer in the bank, along with 
checks of other depositors which he used in the same manner. He 
admitted that he had falsified the books of the bank but just what 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1066. 
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his plan of operation was does not appear. After he was discharged, 
his successor charged the defendant’s checks against her account, 
creating the overdraft here sued for. It was held that the bank 
was entitled to recover. 


Action by the Mendota State Bank against Helen B. Riley to recover 
the amount of an overdraft. From a judgment in favor of the plaintiff, 
the defendant appeals. 

Judgment affirmed. 

H. A. Irwin, of Belle Plaine, for appellant. 

Burton R. Sawyer and James O. Caulfield, both of Northfield, for 
respondent. 


HOLT, J.—There was no motion for a new trial. The appeal is 
from the judgment. 

The action is by the plaintiff to recover of defendant, its depositor, 
an overdraft of $414.13, arising because of the payment of 18 enumer- 
ated checks drawn by defendant upon plaintiff between September 10, 
1934, and June 25, 1935, and delivered to the various payees named 
therein, and by the latter presented to plaintiff for payment, and 
promptly paid as presented, the date of payment being stamped on 
the face of each check as paid. The record discloses that defendant has 
been in the mercantile business at Savage, Minnesota, since 1933. In 
1933 the only bank at Savage suspended. One Hammer was the cashier 
of plaintiff, in sole charge of its business, books and records from the 
time defendant was solicited to become a depositor of the plaintiff in 
1933 until the last of June, 1935, when he was discharged. He, as a 
witness, admitted he was short in his accounts. Defendant did not per- 
sonally make the ‘deposits in the bank. The mail was used both to 
make deposits and return the defendant the checks paid with the 
monthly, statements at the end of each month. Plaintiff called defend- 
ant for cross-examination and elicited from her that she had received 
monthly statements of her account with plaintiff, showing the amounts 
of the deposits, the amount of checks paid or honored, the checks so 
paid indorsed by the payee, and the stamped date of payment; that she 
had never found the statements incorrect. She had a statement, intro- 
duced as exhibit ‘‘A’’ (not among the exhibits in the file) for June, 
1935, showing an overdraft of $61.83. She admitted that she drew the 
18 checks enumerated in the complaint, exhibits ‘‘B’’ to ‘‘S’’ inclusive, 
and delivered them to the respective payee named in each check, and 
expressed the belief that they had been paid when presented to plaintiff 
for payment. Plaintiff called Hammer and proved by him the correct- 
ness of exhibits ‘‘T-1,’’ ‘‘T-2’’ and ‘‘T-3,’’ sheets from plaintiff’s ledger 
showing its account with defendant as depositor. He testified that the 
entries so far as made up to July 1, 1935, were true and correct, ad- 
mitted that the 18 checks, exhibits ‘‘B’’ to ‘‘S”’ inclusive, though paid 
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and stamped paid by him, had not been charged to defendant’s account, 
but had been placed in his bureau drawers in the bank, and that checks 
of other depositors had also been placed in this bureau without being 
charged against the proper depositors. He, in fact, admitted that he 
had falsified the books of the bank in that he had not entered against 
the proper depositor the paid checks he placed in his bureau drawers. 
In order to prove the exact amount of overdraft created by paying the 
18 checks enumerated in the complaint, plaintiff offered exhibits ‘‘T-1,’’ 
“*T-2”? and ‘‘T-3.’’ Exhibit ‘‘T-3,’’ the last ledger sheet of defendant’s 
account, contained the entries charging her account with the 18 checks 
enumerated in the complaint, made by one Person, placed in charge of 
plaintiff after Hammer’s discharge. In addition to these 18 checks, this 
exhibit ‘‘T-3’’ contained (charged against defendant’s account) six 
checks, exhibits ‘‘U-2’’ to ‘‘U-7’’ issued by her to the payees named, 
but not presented to plaintiff for payment until in July, 1935, when 
Person was in charge. These when presented were paid and stamped 
by him and duly charged against defendant. The court from the 
evidence offered found that plaintiff, between September 10, 1934 and 
June 25, 1935, drew the 18 checks referred to in the complaint on plain- 
tiff bank in favor of various payees; that said checks were promptly pre- 
sented to and paid by plaintiff bank ; that they were not charged against 
her account until in July, 1935; that when so charged against her 
account, an overdraft of $414.13 was created; that defendant has had 
the benefit of the payment and is indebted to plaintiff for that amount 
for which judgment was awarded. 

The assignments of error challenge the ruling admitting in evidence 
exhibits ‘‘T-1,’’ ‘‘T-2’’ and ‘‘T-3,’’ and the other assignments are di- 
rected against the findings of fact. : 

When the said exhibits, the three ledger sheets, were offered, the 
defendant’s objections was that the exhibits were ‘‘incompetent, irrele- 
vant and immaterial, with the admission of the witness they do not 
show the correct statement of the defendant’s account. He said it’s 
true and correct except certain conditions.’’ The objection was over- 
ruled and defendant excepted. When the ruling was made defendant 
had already testified that the 18 checks, enumerated in the complaint, 
had been drawn by her on her account in plaintiff bank, and that she 
believed the several payees had presented their checks and had been 
paid. Mr. Hammer, in charge of plaintiff, was on the stand, and had 
testified as to the correctness of the exhibits mentioned as made by him, 
with this exception—that although he had paid each of the 18 checks, 
exhibits ‘‘B’’ to ‘‘S,’’ and stamped them paid on their faces on the 
date of payment, he had placed all in his bureau drawers and had 
charged none against the defendant’s account. On exhibit ‘‘T-3,’’ 
appear entries of these checks, made by Person, who took charge on 
Hammer’s dismissal. So, perhaps, it would have been better practice 








~ 








THE BANKING LAW JOURNAL 917 


to delay offering the entire exhibits until Person has testified. From 
all the testimony it appears clearly that the three ledger sheets show 
a true and accurate condition of defendant’s account. And no prejudice 
resulted to her from the court’s ruling. Defendant did not offer any 
proof that the overdraft claimed was too large. 

As to the assignments of error challenging the findings of the trial 
court and its conclusion of law we think them entirely without merit. 
Upon defendant’s own testimony it is entirely plain that the plaintiff 
honored her 18 checks by which she paid her obligations in the sum of 
$479.99. Because Hammer wrongfully failed to charge her account 
with this amount is no reason why defendant should escape liability to 
the plaintiff bank for the money paid at her request. No other findings 
than those made could be made upon this record. 

The judgment is affirmed. 


PURCHASER OF CAPITAL NOTES NOT EN- 
TITLED TO PREFERENCE ON FAILURE 
OF BANK 





In re Farmers & Merchants Bank of Linn, St. Louis (Missouri) Court 
of Appeals, 119 S. W. Rep. (2d) 1012 





The plaintiff purchased $6,000 of Capital Notes from a bank 
upon the representation that the purchase was a good investment. 
The bank failed two years later. It was held that the plaintiff was 
not entitled to a preference over other creditors without showing 
that the representation was made without knowledge of its falsity 
and with intent to deceive. 


It appeared that in May, 1934, the bank was in financial diffi- 
eulties. (The court held, however, that it was not established that 
the bank was actually insolvent at that time.) After an examina- 
tion of the bank was had, it was required to raise $21,000 to replace 
its impaired capital. The bank issued $15,000 of Class A Capital 
Notes which were purchased by the Reconstruction Finance Cor- 
poration and issued $6,000 of Class B Capital Notes which were 
purchased by the plaintiff. The plaintiff brought this action to have 
his claim against the closed bank allowed as a preferred claim. The 
plaintiff testified at length as to the conversation which he had with 
the cashier of the bank prior to his purchase of the notes in ques- 
tion; but the cashier had died before the trial of the action began. 
This testimony was subsequently stricken out by the court on the 
ground that, being a conversation with a deceased person, it was not 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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properly admissible in evidence. The court held that the other evi- 
dence presented by the plaintiff was insufficient to establish his right 
to preference. 


Action by H. L. Liesemeyer against O. H. Moberly, Finance Com- 
missioner, and Leslie B. Hutchison, Special Deputy Finance Commis- 
sioner in charge of the liquidation of the Farmers & Merchants Bank 
of Linn, to have a claim allowed as a preferred claim against the bank. 
Judgment denying the preference, and claimant appeals. 

Affirmed. 


McCULLEN, J.—This action was brought by appellant to have his 
elaim in the sum of $6,000 allowed as a preferred claim against re- 
spondent Farmers & Merchants Bank of Linn, Missouri. It was origi- 
nally filed in the Cireuit Court of Osage County, Missouri, but was duly 
taken by change of venue to Warren County, where it was tried before 
the court, resulting in a judgment in favor of respondents denying the 
preference sought. Appellant has brought the case to this court by 
appeal. 

It appears that, on March 5, 1936, the respondent bank was taken 
in charge by the Finance Commissioner of Missouri because of: insol- 
vency, and Leslie B. Hutchison, Special Deputy Finance Commissioner, 
was placed in charge thereof for purposes of liquidation. 

In due time, appellant filed his claim petitioning for a preference 
for said claim on the ground that twelve of its capital notes of $500 
each, totaling $6,000, had been sold to him by the bank by means of 
false and fraudulent representations, and alleging that the bank thereby 
became a trustee ex maleficio of $6,000 in money paid to it by appellant 
for said notes. 


Respondent bank is a Missouri corporation duly licensed to do a 
general banking business. Its banking house is located at Linn, Mis- 
souri, in Osage County. Prior to May, 1934, its capital stock consisted 
of two hundred shares of common stock of a par value of $100 per 
share. 

It appears from the evidence that, in May, 1934, respondent bank 
was in financial difficulties; that, in December, 1933, an examination 
had been made of the bank; and that $28,000 worth of assets were 
charged off, after which the bank was required to raise $21,000 to re- 
place its impaired capital. $15,000 of said amount was raised by the 
bank issuing Class A Capital Notes, which were sold to the Reconstruc- 
tion Finance Corporation, and by issuing $6,000 of Class B Capital 
Notes, which were sold to plaintiff. It further appears that, upon the 
bank’s promise to raise such capital, it was permitted to operate from 
January to July, 1934, during which period it was covered by tem- 
porary insurance of deposits up to $2,500 in the Federal Deposit Insur- 
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ance Corporation; and that, after July, 1934, it had permanent insur- 
ance of deposits up to $5,000, 

The evidence discloses that the bank was organized in 1913 by 
Angust Gove, who was cashier of the bank continuously from that time 
on until his death in 1935. Mr. Gove was the manager of the bank, and 
attended to all details of its business. Mr. J. W. Vogel was the assist- 
ant cashier of the bank in May, 1934, at the time of the transactions 
involved herein, and had been assistant cashier for about ten years prior 
to that time. Both Gove and Vogel were members of the bank’s board 
of directors. 

The evidence shows that, in May, 1934, at the time of the transac- 
tions in question, appellant was a farmer, sixty-one years of age; that 
he was an uneducated man, who could read and write only with diffi- 
culty; that he had gone to Mr. Gove, cashier of the bank, for financial 
advice from time to time, having been a customer of the bank from the 
time it was organized; that Mr. Gove had often advised him on finan- 
cial questions, and assisted him in making loans of his money; that 
he depended on the advice of Mr. Gove in financial matters and fol- 
lowed it whenever it was given; that, at the time of his purchase of 
the Class B Capital Notes involved herein, appellant had about $3,000.00 
in time certificates of the bank about to fall due, on which the bank 
was paying 24% interest, and that he was not satisfied with that rate 
of interest; that, on the date of the transaction, appellant went to the 
bank where he saw Mr. Gove, the cashier, and Mr. Vogel, the assistant 
cashier, and a Federal bank examiner whose name was not remembered ; 
that appellant brought up the question of investments and complained 
about the low rate of interest paid on time certificates; that Mr. Gove, 
the eashier, then told appellant, in the presence of Mr. Vogel, that he, 
Gove, could sell him Class B Capital Notes of the bank and that appel- 
lant would get 5% interest, payable semiannually thereon, and that 
they would run for twenty years. 

During the direct examination of appellant as a witness at the trial, 
he was asked to relate the conversation that occurred in the bank be- 
tween him and Mr. Gove, the bank’s cashier, when Mr. Vogel, the assist- 
ant cashier, was present at the time appellant bought the Class PB Capi- 
tal Notes. Objection was made on behalf of respondents on the ground 
that Mr. Gove, the cashier, was dead, and that appellant, as the other 
party was incompetent to testify. After some discussion between the 
trial judge and counsel for the parties, the objection was overruled, the 
judge saying he would decide on the final determination of the case 
whether or not he would consider appellant’s testimony. Whereupon 
appellant testified as follows: 


“*Q. You may detail, Mr. Liesemeyer, just what occurred in the bank 
at the time you went in and bought these notes, everything that was 
said and done. A. Well, I told Mr. Gove I had three thousand dollars 
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due there, and I told Mr. Gove I had too much money in there for the 
little amount of interest I was getting, and that there was lots of people 
would like to borrow money, and I could get six per cent., that they 
was just a begging for it, and he says, ‘Well,’ he says, ‘I can just sell 
you our Capital B Notes, and you will get five per cent. and the in- 
terest is paid every six months.’ And I says, ‘Are they good?’ And 
he says, ‘Sure, they are good.’ So I says, ‘Are you for sure?’ And 
he says, ‘ Yes,’ and he says, ‘Furthermore, you are insured five thousand, 
your stuff is insured for five thousand.’ Now, I am just telling what 
he told me.’’ 


Appellant further testified that it was explained to him at that time 
that the government was buying $15,000 of the Class A Capital Notes; 
and that the Class B Capital Notes would be secondary to the Class A 
Capital Notes. 

Jess W. Vogel, assistant cashier of the bank, testified as a witness 
for appellant that Gove, who was the cashier and active business man- 
ager of the bank, had died January 25, 1935; that, in 1933, all banks 
were getting in shape to have their deposits guaranteed ; that the transac- 
tions between appellant and the bank occurred in May, 1934; that the 
banks had about three months from September, 1933, until the end 
of that year to get in condition to guarantee their deposits; and that 
examiners were sent out to all the banks, including respondent bank, 
to make examinations; that an examination was made of the affairs of 
respondent bank by the Federal examiners; that, upon the bank’s 
promise to sell $15,000 of Class A Capital Notes and $6,000 of Class B 
Capital Notes, a certificate was sent the bank guaranteeing the deposits 
from the Ist of January on; that, in May, 1934, while respondent. bank 
was undergoing the examination, appellant came into the bank; that 
Mr. Gove explained to appellant that the Class B Capital Notes were 
transferable, and that there would possibly be a demand for them and 
that he could sell them to other parties later; that appellant made an 
inquiry as to whether or not the notes were safe. The witness was asked: 


**Q. Well, did you hear Mr. Liesemeyer ask Mr. Gove if those notes 
were safe?’’ 


Here an objection was made which was sustained by the court, after 
which the following occurred: 


“‘By Mr. Garstang: Q. Did that come up in the conversation, Mr. 
Vogel? <A. Well, ves. Yes, there was an inquiry, Mr. Liesemeyer in- 
quired if the notes were safe, and he guaranteed, he assured him they 
were safe, and that he thought after awhile there would be a demand 
for them and others would want to buy them, and he could sell part 
of them if he needed the funds. 


**Q. That is, Mr. Gove assured Mr. Liesemeyer to that effect? A. 
Yes, sir.’’ 
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Appellant’s testimony further shows that appellant did not know 
anything about the financial structure or standing of the bank except 
what the cashier, Mr. Gove, told him; that he did not know anything 
about the Class B Capital Notes except what he was told by Mr. Gove; 
that he made no inquiry elsewhere, but depended upon Mr. Gove’s 
advice to him that the notes were safe and a good investment; that he 
did not read the notes; that immediately after receiving the notes from 
the bank, he placed them in his safe deposit box at the bank and did 
not make any further investigation concerning them until after the 
bank had closed; that, after the bank closed on March 6, 1936, he got 
the notes out of his box and showed them to Mr. Hutchison, the special 
deputy Finance Commissioner in charge of the bank, and was told 
that the notes were worthless; that, in making his investments in the 
notes, he relied entirely upon the advice of Mr. Gove, the cashier. Asked 
if he believed what Mr. Gove told him, the witness answered: ‘‘Sure, 
else I wouldn’t have taken them.”’ 


It is admitted that appellant paid $6,000 for the Class B Capital 
Notes in question; that the respondent bank got said amount from ap- 
pellant ; and that, upon the closing of the bank, assets belonging to the 
bank in excess of $6,000 passed into the hands of the Finance Com- 
missioner for liquidation. 


Mr. Vogel, the assistant cashier being recalled, testified further as 
follows : 


‘*Q. Did you ever hear anyone make any statement that these notes 
were insured by the Federal Insurance Corporation at any time during 
any of the conversations that was carried on between Mr. Liesemeyer 
and you and Mr. Gove? A. Well, I don’t think I did, no.’’ 


The abstract of the record does not contain a copy of the notes sued 
on, but it does contain a statement that the twelve Class B Capital 
Notes were attached to the petition; that said notes recited that they 
constituted a part of the capital structure of the bank, subject to all 
creditors of the bank and subject to the Class A Capital Notes but 
prior to the common stock of the bank; that they provided for payment 
of 5% interest semiannually. According to the statement in the ab- 
stract, under paragraph fourteen of the notes entitled ‘‘Liquidation,”’ 
it is provided that, in case of the liquidation of the bank, the depositors 
and general creditors shall be entitled to payment in full before any 
payment is made on the capital notes; and that, after payment to 
creditors in full, the Class A Capital Notes shall be paid in full; and 
that thereafter Class B Capital Notes shall be paid, the stock of the 
bank being subordinated, in case of liquidation, to the capital notes. 

Appellant, contending that the trial court’s judgment is wrong 
and should be reversed, has cited in his brief a number of principles 
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of law, supported by authorities, to which there can properly be no 
dissent. 

We agree with the view of appellant that, the case at bar being 
equitable in its nature, this court is not bound by the finding of the 
chancellor but must make its own findings and render such judgment 
as the evidence warrants. Stinson v. Bank of Queen City et al., Mo. 
App., 101 S. W. 2d 537; West End Bank v. University City Bank & 
Trust Co., Mo. App., 97 S. W. 2d 881. We further agree with appel- 
lant that the obtaining of money by a bank by false and fraudulent 
representations creates a trust ex maleficio in favor of the person whose 
money was so obtained; and that, upon liquidation of the bank, if such 
funds have passed into the hands of the Finance Commissioner, com- 
mingled with other assets of the bank, the owner of such funds is en- 
titled to have his claim allowed against the bank as a preferred claim 
entitled to priority over common claims. West End Bank v. University 
City Bank & Trust Co., Mo. App., 97 S. W. 2d 881; Fonville v. Citi- 
zens Bank of Senath, Mo. App., 99 S. W. 2d 502. Furthermore, the 
cases cited by appellant do undoubtedly declare the law to be that it 
is fraudulent for a banker, who stands in the relation of confidential 
financial advisor to one who is old and uneducated, to take advantage of 
such confidential relationship to make a transaction beneficial to the 
bank and against the interest of the other party by falsely representing 
the facts, or even by failure to disclose all material facts to such other 
party. Bowers v. Boyd, Mo. App., 105 S. W. 2d 59; Cantley v. Platt- 
ner, 228 Mo. App. 411, 67 S. W. 2d 125; Hockenberry v. Cooper County 
State Bank, 338 Mo. 31, 88 S. W. 2d 1031. 

It is our view, however, that the principles and authorities cited 
by appellant are not applicable to the case at bar because the evidence 
herein fails to show any such false and fraudulent statements made 
by the bank to appellant as would bring the case within such principles 
and authorities. 

It appears that the trial court, in reaching its conclusions, rejected 
the testimony of appellant on the ground that the contract concerning 
the loan and notes was made between appellant and Gove as the agent 
of the bank, and that Gove had since died. We are of the opinion that 
the court’s action in this respect was correct. Proper objection had 
been made to the testimony of appellant on that ground during appel- 
lant’s direct examination. The law is established that one who con- 
tracts with the authorized agent of a corporation is not a competent 
witness as to such contract, or as to the admissions and declarations of 
the agent, after the agent’s death. Williams v. Edwards, 94 Mo. 447, 
7 S. W. 429. In the Williams Case, supra, the court said that the 
object of the statute, which is now Section 1723, R. S. Mo. 1929, Mo. 
St. Ann. § 1723, p. 3994, is to guard against false testimony by the 
survivor, and, in order to do this, the statute established a rule of 
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mutuality by which, when the lips of one contracting party are closed 
by death, the lips of the other are closed by law. In that case the 
court held that the statute referred to applied not only to persons and 
firms but to corporations as well, saying: 


‘‘A. corporation can only speak and act through agents. The agent 
represents the corporation, and if, after the death of an agent of a 
corporation, it were admissible for a party to come in and testify to 
a contract made with such deceased agent,—testify to facts unknown to 
the corporation, or any of its other agents,—it is easy to see that cor- 
porations would be without protection, where others, in like circum- 
stances, are fully protected.’’ Williams v. Edwards, 94 Mo. 447, 452, 
78. W. 429, 431. 


See, also, Wagner v. Binder, Mo. Sup., 187 8. W. 1128; Freeman 
v. Berberich, 332 Mo. 831, 60 S. W. 2d 393; Bernblum v. Travelers 
Ins. Co. of Hartford, Conn., 340 Mo. 1217, 105 S. W. 2d 941. 

Elimination of the testimony of appellant concerning the conversa- 
tions he had with Gove, the bank cashier, leaves the testimony of Vogel, 
the assistant cashier, as the only evidence adduced on behalf of appel- 
lant with respect to the sale and purchase of the notes in question. It 
is true, as contended by appellant, that the testimony given by Vogel 
was to a considerable extent similar to that given by appellant as to 
the transactions between appellant and Mr. Gove as the bank’s agent. 
However, there is one very important part of the testimony of Mr. 
Vogel which was not only not the same as that given by appellant but 
was directly the opposite. Appellant testified that Mr. Gove had told 
him that the notes were insured by the Federal Deposit Insurance Cor- 
poration. Mr. Vogel denied that Mr. Gove had made such a statement 
to appellant. The elimination of appellant’s testimony, therefore, leaves 
that particular alleged false representation without any evidence what- 
soever to support it. Appellant’s case must, therefore, stand or fall 
upon the proof adduced by him with respect to other alleged false 
representations and statements made by the bank to induce appellant 
to invest his money in the capital notes in question. 

We have examined the exidence carefully, as it is our duty to do, 
and agree with the findings of the trial judge that a confidential rela- 
tionship was not shown to exist; that the representations relied upon 
by appellant were not proven to be false or known to have been false, 
or made with fraudulent intent, or recklessly made; and that the repre- 
sentations relied upon as proven do not constitute fraudulent representa- 
tions. 

There is no evidence whatsoever in the record to show that the bank 
was insolvent at the time appellant bought the notes. On the contrary, 
the inescapable inferences to be drawn from the evidence is that the 
bank was at that time solvent, having just undergone an examination 
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by Federal examiners for the purpose of insuring deposits. The evi- 
dence shows that the bank received a certificate from the Federal au- 
thorities for that purpose after the examination was completed. That 
was in May, 1934, and the bank was not closed for almost two years 
thereafter. Appellant was required to show, as a prerequisite to a 
judgment in his favor, that the representations made by the bank were 
made with knowledge of their falsity and with intent to deceive... . 

We find no evidence of fraud or misrepresentation in this record 
that would warrant us in holding the bank to be a trustee ex maleficio. 
On the evidence herein appellant clearly is not entitled to a preference 
in the payment of his claim. 

The judgment of the trial court is therefore affirmed. 


DEPOSIT FOR PURPOSE OF PAYING CHECKS 


ne ee 


Smith v. Security Bank & Trust Company, Supreme Court of Arkansas, 
119 S. W. Rep. (2d) 556 





Where a bank receives a deposit of money with knowledge that 
the deposit is being made to pay certain checks and agrees to pay 
such checks, the bank will not be allowed to apply the deposit to 
the satisfaction of a note owing to it by the depositor. If it so 
applies the deposit, it will be liable to the holder of the checks. 


In this case a commission agent, engaged in the business of sell- 
ing cattle, followed the procedure of depositing the proceeds of such 
sales in the defendant bank. The account stood in the name of a 
sales company, a trade name under which the agent transacted his 
business. There was an agreement whereby the bank undertook to 
pay all checks drawn by the agent against the account for moneys 
due to persons from whom the agent had purchased cattle. The 
agent drew a number of checks against the account for the purpose 
of paying personal obligations. The proceeds of the last auction 
sale amounted to $3,400. A few days before this sale, the bank 
agreed to loan the agent $500 on his note and it was further agreed 
that the bank should be paid out of the proceeds of the Jast auction 
sale. When the proceeds of this sale were deposited in the bank, 
before paying any of the persons who had sold cattle to the plaintiff, 
the bank paid itself the amount of the note and the aggregate amount 
of the checks which the agent had drawn in payment of his per- 
sonal debts. It was held that the bank, having knowledge of the 
fact that the money deposited really belonged to the persons from 
whom the agent had purchased cattle, could not make such use of 
the money and was liable to the purchasers for the respective 
amounts of their checks. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1172. 





_—— 
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Action by Mack Smith and others against the Security Bank & 
Trust Company to recover money allegedly belonging to plaintiffs and 
converted by defendant. Judgment for defendant, and plaintiffs ap- 
peal. 

Reversed and remanded with directions. 

Cecil Grooms and W. W. Bandy, both of Paragould, for appellants. 

Rhine & Rhine, of Paragould, for appellee. 


DONHAM, J.—Harry Kupper, doing business under the trade name 
of Paragould Auction Sales and Commission Company, engaged in 
selling cattle at auction during the year 1936 at Paragould, Arkansas. 
Persons having cattle for sale would carry them to Paragould and turn 
them over to Kupper for sale at auction, paying him 4% of the sales 
price as commission for his services. The sales were held once each 
week and continued practically throughout the year of 1936. 

Kupper carried an account in the trade name with the appellee 
(the defendant bank), The Security Bank and Trust Company. He 
had an arrangement with appellee, whereby he would deposit on each 
auction sales day the amount of money he received as the purchase 
price of the cattle he sold at auction. He had an agreement with ap- 
pellee, whereby appellee agreed to cash all checks drawn on said ac- 
count and made payable to the owners of the cattle sold at auction. 
These checks represented the full sales price of the cattle, less 4%, said 
4% being the commission deducted by Kupper for his services in selling 
the cattle. 

As stated, these auction sales continued during the year 1936 until 
the latter part of December. A few days prior to December 30th at 
a conference between Kupper’s representative and the officials of the 
bank, it was ascertained that Kupper, because of his own private trans- 
actions, had become indebted to different persons in the sum of $1,800, 
for which he had drawn checks on the account carried with the bank 
in the name of said Paragould Auction Sales and Commission Com- 
pany. At the time of this conference, there was a balance of only $280 
on deposit in the bank to the credit of said account. At the time of 
said conference, the bank agreed to loan Kupper $500 and did loan 
him this amount, taking his personal note for same. The last auction 
sale was to be held on December 30th. At the time of this conference, 
it was agreed between the bank and Kupper that whatever Kupper 
owed the bank should be paid out of the funds arising from the last 
auction sale. Between the time of the conference and the day follow- 
ing the auction sale, the bank cashed $1,020 of the personal checks of 
Kupper, issued and dated several days prior to the date of said last 
auction sale. The amount of money received by Kupper for the sale 
of stock at said auction sale on December 30, 1936, was $3,400. He 
carried said amount to the appellee bank and deposited same in the 
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account carried in the name of Paragould Auction Sales and Commis- 
sion Company. When this was done, the bank appropriated a sufficient 
amount of said account to pay its $500 note and the $1,020 which it 
had paid out on the checks given by Kupper in the transaction of his 
private business. This was in accordance with the agreement had with 
Kupper a few days prior to the last auction sale. The bank knew all 
along that the funds being deposited in this account were funds de- 
rived from the sale of cattle which did not belong to Kupper but which 
he sold at auction for others. The bank, throughout the time said auc- 
tion sales company had been doing business, had cashed all the checks 
that said company had drawn on its account in payment of the amounts 
due the owners of the cattle which said auction sales company had sold. 
As stated, it knew all along that the funds deposited in said account 
were trust funds, that is, that they were funds which had been derived 
from the sale of the property of others sold at auction. Furthermore, 
it knew that the $3,400 deposited to the credit of said account, being 
the last deposit made to said account, were funds derived from the sale 
of cattle and that said cattle did not belong to Kupper, but that he, 
under his trade name had sold same for others, charging a commission 
of 4% therefor. 

It is true that the payment of the note and the amount due the 
bank for having taken up these personal checks of Kupper to the extent 
of $1,020 was in accord with the agreement which Kupper had with 
the bank several days prior to the date of the last auction sale. But, 
the question here is, did the bank and Kupper have any right to make 
such agreement with reference to the funds arising from the auction 
sale, both knowing that the funds did not belong to Kupper, but were 
trust funds arising from the sale of cattle owned by others? When 
the cattle were sold, the practice was to give the owners of the cattle 
checks drawn by Kupper on the account carried in the name of his 
auction sales company, instead of paying them in cash. Parties to 
whom the checks were given would then go to the appellee bank and 
eash their checks. The owners of all stock sold at auction on December 
30th were given these checks for the price at which their cattle sold, 
less 4%. Some of them did not go to the bank immediately to cash 
their checks; and when a few days later they presented their checks 
at the bank they were turned down, the bank having appropriated in 
the meantime a sufficient amount of the last deposit of said auction 
sales company to pay the $500 note due it and $1,020 which had been 
used to take up the personal checks of Kupper issued and dated several 
days prior to the date of said last deposit. 


Those whose checks were not paid and who have brought the suit 
resulting in this appeal held checks in the sum of $1,080. Suit was 
filed in the Greene Circuit Court for this amount. The court, sitting 
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as a jury, made certain findings of fact. Said findings of fact are 
here set out in full: ... 

The propositions which the record presents for the court’s consid- 
eration may be appropriately stated as follows: 

(1) Was the payment to itself by appellee of the $500 note of Kup- 
per a conversion to its own use of that amount of the $3,400 deposit, 
said deposit being proceeds of the sale of cattle sold at auction on 
December 30, 1936? 

(2) Was the appropriation by appellee of $1,020 of said $3,400 de- 
posit in payment of the personal checks of Kupper, or in payment to 
the bank for having taken up that amount of the personal checks of 
Kupper, a conversion of that amount of said deposit? 

Central National Bank v. Conn. Mut. Life Insurance Company, 104 
U. S. 54, 26 L. Ed. 693, is a case in point. In this case a general agent 
of the insurance company opened an account in a bank as general agent. 
He mixed his personal funds with those of the insurance company. 
Checks drawn on the account were signed by the agent as such. The 
bank knew that the party opening the account was the agent of the in- 
surance company. The bank paid itself an overdue private note of 
the agent, without a check from the agent, out of the funds ,which had 
been deposited to his account as agent. After stating the rule govern- 
ing the payment of checks drawn on general deposits, the court said 
(page 64): 


‘‘But when against a bank account, designated as one kept by the 
depositor in a fiduciary character, the bank seeks to assert its lien as 
a banker for a personal obligation of the depositor, known to have been 
contracted for his private benefit, it must be held as having notice that 
the funds represented by the account is not the individual property 
of the depositor, if it is shown to consist, in whole or in part, of funds 
held by him in a trust relation.’’ 


In the case of Carroll County Bank v. Rhodes, 69 Ark. 43, 63 S. W. 
68, the bank honored a check drawn on a trust fund by the trustee in 
payment of his own individual debt. The court, after stating the rule 
applying when checks are properly drawn on a general account and 
presented for payment, stated (page 70): 


‘‘But there is an exception to this rule. If the banker has notice 
that the fund does not belong to the depositor, and the check is drawn 
to pay a debt due to the bank, then the banker would he effected with 
a knowledge of the unlawful intent, and would be in duty bound to 
dishonor the check; and, if he did not do so, would be a participant 
in the profits of the fraud, and liable to the owner of the fund for all 
moneys appropriated to the payment.’’ Citing, Boone County Bank 
v. Byrum, 68 Ark. 71, 56 S. W. 532. 


In the case of American Surety Co. v. Vann, 135 Ark. 291, 205 
S. W. 646, this court said: 
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‘‘This cause is ruled by the opinions in the cases of Carroll County 
Bank v. Rhodes, 69 Ark. 43, 63 S. W. 68, and Boone County Bank v. 
Byrum, 68 Ark. 71, 56 S. W. 532. It was held in those cases that a 
surety who pays a sum of money for his principal is subrogated to 
the rights of the beneficiary to maintain an action for the money so 
paid. Those cases are also to the effect that one who receives trust 
funds from a trustee with knowledge of the fact that the trustee has 
wrongfully converted these funds to his own use becomes liable therefor 
to the beneficiary of the trust. Under the allegations of the complaint 
Vann & Sons became parties to the conversion of these trust funds and 
were liable to the minors for the sum so received, who could have main- 
tained an action therefor.’’ 


In the case of Walker v. Rose, 153 Ark. 599, 241 S. W. 19, quoting 
from the third headnote thereto, this court held: 


‘“Testimony that the officers of a bank knew that landlord had a 
lien on his tenant’s crop, and directed the tenant to sell his cotton in 
another State, credited drafts drawn on the purchaser to the tenant’s 
account, and accepted from him checks on that account for the satisfac- 
tion of his indebtedness to the bank, held to show a conversion of the 
proceeds of the cotton to the bank’s own use, rendering the bank liable 
to the landlord for the amount so converted.’ 


In the case of Oklahoma State Bank v. Galion Iron Works & Manu- 
facturing Co., 4 F. 2d 337, the Eighth Cireuit Court of Appeals held 
(page 338) : 


‘That an agent may not deposit funds collected by him for his prin- 
cipal with a bank to his own individual credit, and draw them for his 
own personal and private use, in the absence of authority from his 
principal is well settled, and when a bank with knowledge that its 
funds belong to the principal and not the agent, which was apparent 
from the face of the warrants, permits him to do so, it is liable to the 
principal for the moneys, thus deposited and withdrawn by the agent 
on his individual check and by him converted to his own use.’’ 


It is unquestionably the law that a general deposit of money in a 
bank passes the title to the bank and establishes the relation of debtor 
and creditor between the bank and the depositor, and because of this 
relation, the bank is bound by contract to honor the checks of the de- 
positor to the extent of the deposits and becomes liable if it refuses to 
do so. No principle of law is better established. Darragh Co. v. Good- 
man, 124 Ark. 532, 187 S. W. 673; England v. Hughes, 141 Ark. 235, 
217 S. W. 13; Bank of Hatfield v. Chatham, 160 Ark. 530, 255 S. W. 
31. However, there is an exception to this rule, that exception being 
that if the bank has notice that the funds deposited do not belong to 
the depositor, it must dishonor a check drawn by the depositor on the 
account in payment of his individual debts. If it does honor such 
checks with knowledge that the funds belong to others than the de- 
positor it becomes liable to the rightful owner of the funds. Neither 
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can the bank appropriate such funds in payment of a debt owing by 
the depositor to it. In other words, the usual right to set off as against 
an overdue note of the depositor so much of the deposit as is required 
to discharge the note does not exist. 

The appellee bank in the instant case knew when it had the agree- 
ment with the representative of the Paragould Auction Sales and Com- 
mission Company to appropriate enough of the funds arising from the 
auction sale which was to take place within a few days thereafter, to 
pay debts due the bank that these funds did not belong to Kupper, 
the debtor, and it had no right to enter into such an agreement. It 
knew all along during the time Kupper, doing business as Paragould 
Auction Sales and Commission Company, had been selling cattle at 
auction, that the funds arising from the sales did not belong to Kupper, 
the auctioneer. These were the funds of the owners of the cattle sold 
at auction. Therefore, Kupper and the bank had no lawful right to 
make an agreement to appropriate the funds in payment of Kupper’s 
individual debt to the bank. When such an agreement was made and 
actually carried out, both Kupper and the bank became liable on the 
theory of an unlawful conversion of the funds. 

It follows from what we have said that the judgment of the court 
in favor of appellee is erroneous and must be reversed and the cause 
remanded with directions to render judgment in favor of the appel- 
lants in the total sum of $1,080, to be proportioned to each of the ap- 
pellants in accordance with the respective interest of each as shown by 
the record herein, together with interest at the rate of 6% per annum 
from December 31, 1936, to date of judgment, and for costs of suit. It 
is so ordered. 


PROOF OF INSUFFICIENCY OF CONSIDERA- 
TION 





Laux v. Batterman, Supreme Court of Nebraska, 281 N. W. Rep. 799 





The maker of a note has the burden of proving insufficiency of 
consideration as a defense to an action on the note. 


In this case the plaintiff alleged that he had delivered his note 
for $900 to the defendant on the latter’s promise to loan him that 
amount. He further alleged that the defendant had advanced only 
$300 of the amount agreed upon, that the defendant had sold the 
note to a third party and that the plaintiff had been compelled to 
pay the full amount of the note to the purchaser. It was held that 
the plaintiff had sustained the burden of proviag insufficiency of 
consideration and that he was entitled to recover the $600 from the 
defendant. 
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Action by Edward Laux against Telko A. Batterman to recover part 
of consideration of note which plaintiff had never received, but had been 
compelled to pay because defendant negotiated the note. From a judg- 
ment in favor of the plaintiff, the defendant appeals. 

Judgment affirmed. 

Neighbors & Coulter, of Bridgeport, for appellant. 

F. E. Williams and C. G. Perry, both of Bridgeport, for appellee. 


EBERLY, J.—In this action, plaintiff alleged, in substance, that on 
December 11, 1934, defendant Batterman promised and agreed to loan 
to plaintiff $900; in consideration of which, plaintiff executed and de- 
livered to defendant his promissory note for that amount, secured by a 
real estate mortgage. Plaintiff further alleged that it was also agreed 
that this loan should be paid to plaintiff in two instalments, as follows: 
$300 in cash, and the balance of $600 should be paid to plaintiff within 
one week thereafter; that the $600 was never paid to plaintiff by de- 
fendant, but the latter thereafter sold and negotiated the note and 
mortgage securing the same to a third person; that plaintiff was com- 
pelled to and did pay the third person the sum of $900 and interest 
thereon. Plaintiff brought this action to recover the $600 and interest, 
forming a part of the consideration of the $900 note which he never 
received, but was compelled to pay. 

In his answer, defendant, in addition to a general denial, admitted 
the execution and delivery of the $900 note and mortgage by plaintiff 
to defendant, and that defendant paid plaintiff but $300 cash thereon; 
and further alleged that at the same time plaintiff was indebted to de- 
fendant in the sum of $619, and that, at the time of the making and 
delivery by plaintiff of the note of $900 and the real estate mortgage 
securing the same, ‘‘it was then agreed between said parties that the 
plaintiff should give the defendant his note for the sum of $900 and 
secure the same by a real estate mortgage, and the defendant would 
accept said note and mortgage in full settlement of said indebtedness,’’ 
and as evidencing the $300 advanced by defendant to plaintiff at the 
time of the agreement to make the $900 loan. This plaintiff, by his 
reply, denied. 

On trial to a jury, the verdict returned was in favor of plaintiff, 
fixing the amount of his recovery at ‘‘$600, plus interest,’’ upon which 
judgment was entered by the trial court in favor of plaintiff and against 
defendant for ‘‘the sum of $600, and his costs.’’ From the overruling 
of his motion for a new trial, the defendant appeals. 

In his brief, appellant challenges the judgment appealed from be- 
cause of the alleged insufficiency of the evidence. The bill of exceptions 
discloses that plaintiff below testified positively that the purpose of the 
$900 loan was the purchase of the ranch on which he resided. The 
defendant below testified that the transaction involved the advance of 
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but $300 in cash, and the securing by real estate mortgage of an addi- 
tional sum of $600 then due from plaintiff to defendant. This evidence 
was positively denied by plaintiff, who also challenged the correctness 
and bona fides of the several items claimed by defendant as making up 
the $600 indebtedness. Without detailing the evidence which entered 
into the subject of previous and contemporaneous transactions between 
the parties, it may be said that it was thoroughly conflicting, and pre- 
sented a strictly jury question. The jurors heard the evidence, observed 
the witnesses, and the testimony adduced by plaintiff (though denied 
by defendant), if believed, amply sustains their verdict. In this condi- 
tion of the record, all questions of preponderance of the evidence are 
for the sole determination of the trial jury. 

The controlling principle is, viz.: ‘‘The verdict of a jury in a law 
action, based on conflicting evidence, will not be disturbed on appeal 
unless clearly wrong.’’ Harrell v. People’s City Mission Home, 131 
Neb. 138, 267 N. W. 344. 

Appellant challenges the correctness of the fifth instruction given 
by the trial court on its own motion, for the reason that ‘‘there was a 
presumption of consideration in favor of the note in question, which 
presumption the appellee was required to overcome by preponderance 
of the evidence,’’ and failure to instruct the jury on this point con- 
stitutes reversible error. It is to be noted that no instructions on’ this 
point were requested by defendant at the time of trial.. In instruction 
No. 5, the trial court said, in part: 


‘‘The the burden of proof is upon the plaintiff, ... and that the 
material allegations upon which he relies for a recovery in this case 
must be proved by him by a preponderance of the evidence; that said 
material allegations are: . .. 2. That as consideration for said note 
and mortgage, the plaintiff was to receive from defendant the sum of 
$900, as alleged in plaintiff’s petition. 3. That as consideration for said 
note and mortgage, the plaintiff received from defendant only the sum 
of $300. 4. That said note and mortgage dated December 11, 1934, in 
the principal sum of $900, has by the plaintiff been fully paid.’’ 


It is obvious that the instructions as given by the trial court fully 
state the law of: this state on the point here raised, as determined in 
Plaza Hotel Co. v. Hotel Stratton, 132 Neb. 396, 272 N. W. 224. 

As to the objection to the exclusion of defendant’s testimony con- 
tained in his offer of proof, the record discloses that the question re- 
ferred to in appellant’s brief, and in reference to which his offer of 
evidence was made, arose on cross-examination. In this state, the estab- 
lished practice contemplates no offer of proof on cross-examination. 
Powell v. Morrill, 83 Neb. 119, 119 N. W. 9; Larson v. Hafer, 105 Neb. 
257, 179 N. W. 1013. 

The sole question which might have arisen, was whether the ruling 
of the trial court on the question preceding the offer of proof amounted 
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to a denial of the right of cross-examination. As this question was not 
presented and argued in appellant’s brief, it will not be here considered. 
It follows, therefore, that the record here presented supports the 
judgment of the trial court, and the same is 
Affirmed. 


TIME FOR BRINGING ACTION ON NOTE PAY- 
ABLE ON DEMAND AFTER DATE 





J. H. Melville Lumber Co. v. Scott, Supreme Court of Nebraska, 281' 
N. W. Rep. 803 





A promissory note, payable on demand after date, is due at once 
without an actual demand and the statute of limitations begins to 
run against it immediately upon delivery. 


Action on a note by the J. H. Melville Lumber Company against 
Leon Scott. From a judgment in favor of the defendant, the plaintiff 
appeals. 

Affirmed. 


Frank Kelly and J. Ernest Deming, both of Broken Bow, for ap- 
pellant. 
Schaper & Runyan, of Broken Bow, for appellee. 


ROSE, C. J.—Plaintiff sued defendant in the county court of Custer 
county June 16, 1937, on a 149-dollar promissory note dated March 17, 
1932. Defendant assailed the petition by demurrer on the ground it 
showed on its face that the action was barred by the five-year statute 
of limitations, Comp. St. 1929, § 20-205. The demurrer was sustained. 
Plaintiff, payee named in the note, stood upon the petition and refused 
to plead further. The county court entered a dismissal which was re- 
viewed in the district court and affirmed. From the affirmance, plaintiff 
appealed to the supreme court. 


The note was payable ‘‘On demand, after date, . . . with interest.’’ 
The petition contains the plea ‘‘That no demand was made for the pay- 
ment of said note until June 11, 1936,’’ a date less than five years from 
the commencement of the action, June 16, 1937. The position of plaintiff 
is that a cause of action on the note did not accrue prior to the demand 
and that therefore the petition shows on its face that the claim is not 
outlawed. This view of the law is at variance with the following rulings 
announced in a recent case: 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1305. 
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‘*Payee in a note payable on demand after date with interest may 
bring an action thereon the day after the note is executed and de- 
livered.... 

‘‘Ordinarily the statute of limitations begins to run when a cause 
of action accrues.’’ Luikart v. Hoganson, Neb., 281 N. W. 27. 

‘*By failing to make a demand, payee in a note payable on demand 
cannot do away with the statute of limitations.’’ Luikart v. Hoganson, 
Neb., 281 N. W. 27, 28. 

Affirmed. 


NOTE MUST BE SUPPORTED BY VALUABLE 
CONSIDERATION 


Baker v. Williams, Court of Appeals of Georgia, 198 S. E. Rep. 838 





A note executed by a woman for the purpose of reimbursing the 
payee for the value of securities out of which he was defrauded by 
the maker’s brother, is not based on a valuable consideration and 
cannot be enforced by the payee against the maker. 


Suit by N. M. Baker, executrix, against Mrs. Henry Williams on a 
note. From a judgment of nonsuit, plaintiff brings error. 

Affirmed. 

R. C. Jenkins, of Eatonton, for plaintiff in error. 

R. C. Whitman, of Eatonton, for defendant in error. 


Syllabus Opinion by the Court 

SUTTON, J.—1. A promise to answer for debt, default or miscar- 
riage of another, in order to be binding, must be in writing, and be 
supported by a consideration; it is nudum pactum unless some benefit 
accrues to the debtor or there is a detriment to the promisee. Wright 
v. Threatt, 146 Ga. 778, 781, 92 S. E. 640, L. R. A. 1918 C, 541. A 
promissory note can not be enforced where it is executed to pay an 
existing debt of another, and such assumption is supported by no legal 
consideration, that is, no benefit to the promisor or detriment to the 
promisee. Gibson v. Kyle, 46 Ga. App. 295, 167 S. E. 547. 

2. The plaintiff in error contends that this case should be deter- 
mined under the law of Virginia, as the note was made payable in 
Richmond, Virginia, and invokes an application of the uniform nego- 
tiable instruments law adopted in that State. According to i ~ evi- 
dence, that law is the same in Virginia as in Georgia. And while it is 
true that ‘‘Every negotiable instrument is deemed prima facie to have 
been issued for a valuable consideration, and every person whose signa- 
ture appears thereon to have become a party thereto for value’’ (Code, 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $324. 
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§ 14-301), it is also true that ‘‘A proper construction of the Negotiable 
Instruments Law, now adopted as a statute in all of the states, requires 
the ruling that want of consideration may be pleaded as a defense in a 
suit on a sealed promissory note. This uniformity, we think, will prove 
of very great convenience and satisfaction to the business world.’’ Citi- 
zens’ Bank of Blakely v. Hall, 179 Ga. 662, 668, 177 S. E. 496, 499, 
97 A. L. R. 613. Want of consideration was one of the defenses set 
up in the present case. 

Accordingly, where it appears from the uncontradicted evidence that 
the defendant, Mrs. Henry Williams, executed the note sued on in 
Eatonton, Georgia, payable to the plaintiff, J. Sydney Baker, in Rich- 
mond, Virginia, for the purpose of partly reimbursing the plaintiff for 
securities which A. C. Arnold, the brother of the defendant, had de- 
frauded him out of, and on account of which the said A. C. Arnold 
had been indicted and sentenced in the criminal court of Richmond, 
Virginia, to a term in the penitentiary, the note having been executed 
by the defendant as principal and indorsed by A. C. Arnold after the 
aforesaid defalcation, and after he had been convicted and sentenced 
for the same, and there being no other consideration for the execution 
of the note on the part of the defendant than to partly reimburse the 
plaintiff for the defaleation of her brother, for which she was in no way 
legally bound or responsible, the note sued on was a nudum pactum 
(promise not based on a legal consideration) and unenforceable as 
against the defendant, Mrs. Henry Williams, and the trial court did 
not err in so holding and in nonsuiting the case. A. C. Arnold was 
not sued in this case, and in making the above rulings this court, of 
course, does not hold or in any way intimate that he would not be 
liable on said note. 

Judgment affirmed. 








